CASES 
ARGUED AND DETERMINED IN THE 


SUPREME COURT OF THE STATE OF CRORGIA, 


AT ATLANTA, AUGUST TERM, 1857. 


* Present—JOSEPH H. LUMPKIN, 
HENRY L. BENNING, | Judges. 


. 


Henry SINGLETON, executor, plaintiffin error, vs. MARGARET 
Corton, defendant in error. 


{1.] Delivery is essential to a gift, mortzs causa. 

[2.] Saying “I give,” without an act, does not transfer the property. 

{3.] Where an actual delivery is impossible, from the nature of the case, the ’” 
gift may be manifested by writing; but even this is a relaxation of the an- 
cient rule upon this subject. 


In Equity, bill guia timet and rule nisi, for new trial in 
Monroe Superior Court. Decision by Judge Powers, at 
March Term, 1857. | 


This bill was filed by Henry Singleton, executor of the last 
will and testament of John Cotton, deceased, against Marga- 
ret Cotton, the widow of the said John Cotton. 

The bill states that John Cotton departed this life on the 
4th day of July, 1850, leaving, in full force, his last will and 
testament, whereby he devised and bequeathed his whole 
estate, real and personal, to his wife, the defendant, for life, 


with remainder over, &c. 
The bill further states, that said will was duly admitted to 


probate and record, and complainant qualified as executor 





* Judge McDonald was absent during this Term, on account of sickness. 
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thereof, and took upon himself the burden of its execution. 
That after paying the debts and pecuniary legacies, he turned 
over to Margaret Cotton, the widow and defendant, all the 
remaining portion of the estate, to be held and enjoyed, and 
used by her as provided in said will, And amongst other 
things, he turned over, and paid to her, in cash and solvent 
notes, five thousand nine hundred and forty dollars and for- 
ty-one cents ($5,940 41.) 

The bill charges that defendant sets up an absolute title to 
the money and notes, thus turned over to her,and claims the 
same absolutely, and not simply as a life estate, as declared 
and provided for in said will; and that she has made threats 
that the said notes and money should never come into the 
hands of the remainder-men. The bill alleges that the fund 
is in danger, and that complainant believes that defendant 
will appropriate it as her own property, and exhaust, squan- 
der or destroy the same, so that the remainder-men will be 
deprived of the same; and their rights endangered and de- 
feated, unless the defendant is restrained by this Court; that 
defendant has no property or means, by or out of which com- 
pensation or indemnity could be made to the remainder-men, 
except the estate given her by said will, and which is for her 
life only. 

The bill prays for a writ of guia ¢imet, to restrain defend- 
ant from the waste, destruction and consumption of the said 
sum of $5,940 41, in money and notes, to be directed to the 
Sheriff, requiring him to arrest the defendant, and her safely 
to keep until she enter into bond, in an adequate amount, and 
with adequate security, conditioned for the forthcoming of 
said money, and funds, and notes, at her death to be deliv- 
ered to complainant, as executor aud trustee for remainder- 
men, &c. 

This bill was verified by the affidavit of complainant, sanc- 
tioned by the Chancellor, and a fiat for the writ guia timet 
to issue as prayed for, &c., and that defendant enter into bond 
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in the sum of seven thousand dollars, conditioned for the 
forthcoming, &ce. 


The answer of the defendant admits that John Cotton died 
as stated in the bill; that he left a will, a true copy of which 
is annexed asan exhibit to the bill; and that complainant is 
the executor thereof, and trustee of Martha Dukes, as therein 
stated; that testator left a large estate, both real and personal. 
But she denies that complainant paid, and turned over the 
cash and notes mentioned, or that the same were ever in his 
hands, or possession; and she avers that they constituted no 
part of the estate of testator, at the time of hisdeath, but was 
the individual property of respondent; that testator, during 
his last illness, and while of sound mind, and fully capable 
of making gifts and contracts, gave and delivered to her, all 
his cash on hand, and notes, to be the absolute property of 
respondent, and freely and fully parted with said cash and 
notes, and gave the same to respondent, as her own property 
in fee simple. Respondent admits that said cash amounted 
to the sum of $3000 00, and the notes to $3618 55, and that 
they are good and solvent. 

There was a note on Peter Jones among the rest, which 
was delivered up to him; respondent making no objection ; 
leaving a balance of $5,940 41, as stated in the bill. Shead- 
mits that she takes only a life estate in the property given 
to her by said will, but denies that the notes and cash afore- 
said are disposed of thereby, but claims that the same was 
given to her by her husband, and has been in her possession 
ever since, except for a short time, when she permitted the 
executor to have them, for the purpose of making a memo- 
randum and inventory thereof. She admits that she has no 
property in fee, except said cash and notes, and has a life es- 
tate in the property bequeathed to her by her husband. 
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Brief of Evidence—For Complainant. 


First, the will of John Cotton, and the appraisement of his 
estate, 

Peter Jones testified that he was acquainted with John 
Cotton; found among his property, at his death, $3,000, in 
money, and as much as $3000 in notes. The money was 
changed into a certificate of deposit, which was appraised ; 
the notes were also appraised. Witness carried the money 
to Macon and got the certificate of deposit, and'it remained in 
his possession until the money was drawn out of the 
bank. 

Was with John Cotton when he died; he died in Macon; 
had been traveling; he lived in Monroe county; was sent 
for to Macon; he thought it was his last sickness; was 
from home; he called witness to his bedside, and said, Peter, 
do you know where my money and notes are? told him I 
did not; he said did I not tell you before Ileft home? Wit- 
ness answered him, that he did not, He said I thought to 
do so. He then spoke to his wife, and said, Peggy, don’t 
you know where they are? Ske said she did not. He then 
replied, “I will tell you now, for fear that I never may tell 
you.” He then told us, when we went home, to look ina 
room up stairs in a bolt of bagging, that had never been un- 
done, and we would there find it. He told her to take it, 
“take care of it, don’t waste it, for you don’t know but what 
you may come to want before you die.” Found the money 
where he described; was with Mrs. Cotton when she went 
to find the money; that was atthe house of John Cotton, de- 
ceased, Mrs. Cotton’s place of residence. There were two 
notes of witness—one for $100, the other for $300. Mrs. 
Cotton gave these notes to witness, and gave him the money 
to carry to Macon and deposit it in a bank, and took the cer- 
tificate of deposit in witness’ own name, and offered it to her. 
She requested witness to keep it, which he did, until the 
money was taken out of bank; was present at the appraise- 
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ment; mention was made of the money and notes; Mrs. 
Cotton refused to give them up; she said they had no busi- 
ness with the money and notes; there was no lawyer present 
to advise her how to proceed; she refused the first day to 
have the money and notes appraised. Theappraiser returned 
a second time to appraise the money and notes. The certifi- 
cate was in possession of witness. Mrs. Cotton gave me the 
notes, and instructed me how to give them to the appraisers; 
to hand them, (the notes) one at a time, taking back the first 
before witness handed them the second, &c. Mr. Cotton 
made his will in July, 1850, before witness got to Macon.. 
He died the 4th July; it was made before the conversation 
above related, between us in Macon; no delivery or at- 
tempt to deliver the notes and money at the time. Mr, Cot- 
ton’s house is 14 or 15 miles from Macon. 


There was a verdict for complainant, and that defendant 
give bond and security for the forthcoming of the money and. 
notes, 


Defendant moved for a new trial, which the Court, after 
argument, granted; and to his decision, granting a new trial, 
complainant excepted. 


Pincxarp & Srepuens, for plaintiff in error. 
Srusss, Hitt & Tracy, for defendant in error. 


By the Court.——Lumrxin, J. delivering the opinion. 


The testator, Cotton, is alleged in the bill, to have left up- 
wards of $6000, in cash and notes, to Mrs. Cotton, during her 
life. Two days after the will was made, the widow claims 
that the whole of this was absolutely given to her by her hus- 
band, in contemplation of death. She swears that “he gave 
and delivered this cash and these notes to her, in fee, in the 
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presence of sundry persons.” When an inventory was taken 
of the estate, these effects, after some hesitation, were exhibi- 
ted by her to be appraised; the executor immediately there- 
after, returning them to her. 

It appears from the evidence of Mr. Jones, who was the 
only person present, when this alleged gift was made, that 
the testator was taken sick in Macon; that he sent for his 
wife, to Monroe county, the*place of his residence, and dis- 
closed to her and Mr, Jones, that the cash and notes were se- 
creted in a bolt of cotton bagging, in his house in Monroe, 
and admonished her to take care of them, for that she might 
need them before she died. She came into the possession of 
them some five days afterwards. 

We see no material discrepancy between the answer of Mrs. 
Cotton and the testimony of Mr. Jones. She manifestly, 
did not intend to say, that the cash and notes were actually 
delivered in Macon. Mrs, Cotton, we apprehend, would not 
have so sworn. But the solicitor who drew her answer, used 
this language as the conelusion of the law, upon the facts, as 
they existed. Mr. Cotton, not having it in his power to make 
an actual delivery, the solicitor supposed that he had done 
all that the law required, under the circumstances. But, in 
this, he was mistaken. It is well settled, that a donation 
causa mortis, is not good without a delivery; and ifan actual 
delivery cannot be made, as of a ship at sea, a negro not pres- - 
ent, it should be manifested by writing. And this Mr. Cot- 
ton could have done; but this he did not do, nor attempt to 
do. And even this is a relaxation of the old rule, to which 
the modern decisions are returning. 2 Ves. 120. 

As a donatio causa mortis, then, the gift was bad for want 
of delivery. Indeed, the terms employed did not amount to 
a gift. And the key to the remarks of the deceased, is, that it 
was intended, simply, to apprize his wife and friend, Mr. Jones, 
of the place where his treasure was concealed, a life estate 
in which he has just given to Mrs. Cotton, by his will. And 


---—- - _— as 
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under this view of the case, we think the Court should not 
have disturbed the several concurring verdicts in favor of the 
bill filed by the executor to secure this property against waste. 


Judgment reversed. 


Cincinnatus M. Lucas, plaintiff in error, vs. James M. Par- 
sons and Peecy Lucas, defendants in error. 


L. L., aresldent of Crawford county, was, by inquisition in that county, found 
a lunatic. Afterwards, he moved to Monroe county, and there died. Inthe 
latter county, a paper was propounded as his will, and there was a caveat ; 
and an application for letters pendente lite; and a caveat to that on the 
ground, that L. L’s act of removal, was the act of a lunatic, and therefore 
void, 

Held, That the finding in the inquisition, was not conclusive, to show, that L 
L. was a lunatic at the time of his removah 


Apeal from Ordinary, granting letters of administration 
pendente lite, in Monroe Superior Court. Tried before Judge 
Casingss, at February Term, 1857. 


Littleberry Lucas, an old man about seventy years of age, 
residing in the county of Crawford, and owning a very large 
estate, was, after inquisition, declared and adjudged by the 
Ordinary of said county, a lunatic, at July Term, 1854; and 
his son Cincinnatus, upon whose petition the commission of 
lunacy issued, was appointed his guardian. 

The family of said lunatic consisted of his wife, Peggy Lu- 
cas, and three children ; the said Cincinnatus, Mrs. Parsons, 
wife of James M. Parsons, and Mrs. Holstein, wife of Elzy 
Holstein. He had plantations in the counties of Crawford, 
Taylor and Monroe. 

After the inquisition, and the appointment of Cincinnatus 
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as guardian, said lunatic left the county of Crawford, and 
with his wife, removed to the county of Monroe, where he 
remained until his death, which took place in August, 1856. 

There was no evidence that the guardian consented to this 
removal ; on the contrary, he alleged and made complaint to 
the Ordinary of Crawford country, that he had been unlaw- 
fully removed by Parsons and Holstein. 

On the 2d April, 1855, after his removal to Monroe coun- 
ty, the said Littleberry, duly made his last will and testa- 
ment, revoking a former will, made by him 7th July, 1845. 

After the death of the said Littleberry, his son Cincinna- 
tus propounded for probate, before the Ordinary of Crawford 
county, at September Term, 1856, the will of 1845. The 
widow, Parsons and Holstein, entered their caveat to the 
proof of this will on two grounds: 

ist. Because the deceased was a citizen of Monroe coun- 
ty at the time of his death, and the Court of Ordinary of 
Crawford county had no jurisdiction. 

2d. Because said paper was not the last will and testa- 
ment of deceased, but had been revoked by a subsequent will. 

The Ordinary sustained the first ground, and refused to 
admit the will to probate and record. 

From this decision the propounder, Cincinnatus M, Lucas 
appealed, and the appeal is now pending in Crawford Supe- 
rior Court. 

At the September Term, 1856, of the Court of Ordinary of 
Monroe county, Mrs. Peggy Lucas, the widow of deceased, 
and James M. Parsons, propounded the will of 1855 for pro- 
bate, to which Cincinnatus M. Lucas entered his caveat. 

The Ordinary sustained the will, and admitted it to pro- 
bate, and caveator appealed. 

Application was then made by propounders, for letters of 
administration pendente lite. This application was resisted 
by caveator, on the grounds, 

1st. Because the estate of deceased was in his hands, as 
guardian, and amply secured by his bond. 
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2d. Because the Court of Ordinary of Monroe county, has 
no jurisdiction to grant letters of administration pendente li- 
fe. 

3d. Because one of the applicants, Mrs. Lucas, can _nei- 
ther read nor write, which renders her incompetent. 

4th. Because, if administration is necessary, and the Court 
should have jurisdiction, then that caveator, Cincinnatus M. 
Lucas, is entitled to the letters, in preference to applicants. 

The Ordinary overruled all the objections, and granted 
letters pendente lite to the applicants, Mrs. Lucas, the widow, 
and Parsons, the son-in-law. 

From this decision Cincinnatus M. Lucas appealed to the 
Superior Court, and upon trial there, under the testimony 
and charge of the Court, the jury found in favor of appellees. 

Whereupon, counsel for appellant moved for a new trial 
on the following grounds : 

Ist. Because the Court erred in charging the jury, that 
there was a necessity for an administration, under the cir- 
cumstances of the case; because, upon the death of Little- 
berry Lucas, caveator’s letters of guardianship abated, and he 
was no longer bound, and his sureties were not liable, after 
the death of Littleberry Lucas, for any act or acts of their 
principal, and new bond should be given for the estate; but 
no new bond could be legally given, but upon the granting 
the letters pendente lite. 

2d. Because the Court erred in charging the jury, that if 
Cincinnatus Lucas had taken charge of the person of Little- 
berry Lucas, upon his appointment as guardian, and carried 
him to his own house; then his residence became the resi- 
dence of the lunatic, and he could not change his residence 
without the consent of his guardian, but if the guardian per- 
mitted him to reside with his family, then the permanent 
residence of his family was his residence, and if the family 
changed their residence, then the place of the permanent res- 
idence of his family was the place of his residence, and that, 
if Littleberry Lucas’ family resided in Monroe at the time 
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of Monroe county had jurisdiction to grant the letters of ad- 
ministration, 

3d. In charging the jury, ‘‘ that the rule in granting admin- 
istration, is the same which obtains in the distribution of 
property. The nearest relations are first entitled, and the 
applicants and the caveator, in this case, being in equal de- 
gree, as to distribution, are equal, so far as their legal rights 
to the administration are concerned ; but if the caveator de- 
nied any necessity for an administration pendente lite, in 
this case, that fact, coupled with the fact, if it existed, of the 
applicants owning and representing a larger interest in the 
estate than the caveator, should give them a preference over 
him. 

4th. Because the Court erred in refusing to charge, in the 
language of the written request of caveator’s counsel, “ That 
while the inquisition of lunacy remained unrevoked, the lu- 
natic was incapable of performing any act; and any act 
done by him during that period, is absolutely and conclu- 
sively void and of no effect.” And in charging, in lieu 
thereof, “if Littleberry Lucas had a lucid interval, he was 
competent to change his residence.” 

5th. Because the Court erred in refusing to charge, in the 
language contained in the written request of caveator’s coun- 
sel, “ that the inquisition oflunacy, at the time it was taken, 
fixed the residence of Littleberry Lucas in the county of 
Crawford, and in legal contemplation, he continued to reside 
there during the continuance of the commission, and until 
the inquisition was revoked ; for, that a lunatic, under com- 
mission cannot change his residence without consent of his 
guardian, express or implied, or unless he acts during a 
Jucid interval ; and it is incumbent on the party claiming 
the act to have been done during a lucid interval, to estab- 
lish that fact by clear and irrefragible testimony, excluding 
all reasonable doubt as to the state of the lunatic’s mind at 
the time of the act.” And in charging, in lieu thereof, 
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“ while the deceased remained a lunatic, hecould not change 
his residence; but if he was restored to sanity, he had the 
power to change his residence; but the evidence should 
show the restoration to sanity beyond a doubt; at least, it 
should be such as to satisfy the minds of the jury.” 

6th. In refusing to charge, in the language as requested in 
writing by caveator’s counsel, “that in determining whether 
a declared lunatic was restored to sanity at the time the al- 
leged act was done, the jury are to look to the state of feeling 
and mode of thinking usual to the individual when sane, 
and if there is a prolonged departure from such modes of 
thinking and feeling, then the individual is insane, and un- 
less, at the time of the alleged lucid interval, the state of feel- 
ing and modes of thinking are such as are usual to the in- 
dividual while in a healthy state of mind, he cannot be said. 
to enjoy such lucid interval.” And in charging, in lieu 
thereof, “that the jury are to judge from the testimony, 
whether Littleberry Lucas was restored to sanity.” 

7th. In refusing to charge, in the language requested in 
writing by caveator’s counsel, “if the lunatic converses in- 
telligently and rationally, at the time of the alleged lucid in- 
terval, on those subjects upon which he is most deranged, 
then the jury may consider the lucid interval as established ; 
but if not, it is otherwise, and the mere fact that he converses 
intelligently and rationally upon indifferent subjects, affords 
no sufficient evidence of his restoration to sanity.’ And in 
charging, in lieu thereof, “that it was the province of the 
jury to determine, from the evidence, whether the deceased 
conversed intelligently and rationally, and was restored to 
sanity.” 

Sth. In refusing to charge, in the words and language re- 
quested by caveator’s counsel in writing, “that in determt- 
ning the domicile, two things must concur, viz: actual resi- 
dence and intention. And intention cannot be imputed to 
a lunatic under commission, unless it be clearly and conclu- 
sively shown, that he was sane at the time the alleged act 
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was done, and if sane at the time, the intention to make it 
his permanent residence, must be evidenced by acts.” And 
in charging, in lieuthereof, “that the rule established by the 
statute of Georgia, in relation to residence, was, that a man’s 
residence was to beconsidered to be where his family perma- 
nently resides, and no declaration of intention was required 
by the statute. The residence of Littleberry Lucas was where 
his family permanently resided, and no declaration of inten- 
tion was necessary to constitute residence.” 

9th. In refusing to charge, as requested, “that if Cincin- 
natus M. Lucas stands in an equal degree of relationship te 
the said Littleberry Lucas with the applicants, and has the 
property in possession, it should not be taken from him and 
placed in the hands of the other litigants, but the letters of 
administration, if granted at all, should be granted to him.’’ 
And in charging, in lieu thereof, “ that on the death of Little- 
berry Lucas, Cincinnatus M. Lucas’ letters of guardianship 
abated, and the bare fact of his, (C. M. Lucas) being in pos- 
session of the property, gives him no preference in law over 
the applicants, to the administration.” 

10th. Also refusing to charge, as requested, “ that especial- 
ly is Cincinnatus M. Lucas entitled, under the foregoing cir- 
cumstances, to the administration, unless it is shown that the 
property is in jeopardy, and that Cincinnatus M. Lucas is 
irresponsible, or refuses or neglects to furnish adequate rea- 
sonable security; and the jury is not to presume that the 
property is in jeopardy, or that Cincinnatus M. Lucas is irre- 
sponsible, or refuses or neglects to furnish adequate rea- 
sonable security; but these are facts the applicants are bound 
to prove.” And in charging, in lieu thereof, “that on Lit- 
tleberry Lucas’ death, the letters of guardianship of C. M. 
Lucas abated, and though his bond was binding and good 
up to that time, yet his securities were not bound for his acts 
in the management of the property after his letters abated, 
and he could not legally give any bond, nor could any bond 
be legally required of him for the safe-keeping and forth- 
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coming of the property, but upon granting administration 
pendente lite.” 
llth. Also refusing, to charge as requested, “that when 
the applicants for the administration are in equal degree to 
the deceased, that one is to be preferred who, in the opinion 
of the jury, is most competent to manage and take care 
of the estate.” And in charging, in lieu thereof, “if either 
of the applicants is incompetent, he should be rejected, and 
this the jury are to determine from the evidence.” 
12th. In refusing to charge, as requested by caveator’s 
counsel, “that inability to write was evidence of incompe- 
tency.” And in charging, in lieu thereof, “ that in law, the 
fact of a person being unable to write his name, is not a 
ground of incompetency.” 
13th. In refusing to charge, as requested by caveator’s 
counsel, “that if the applicants and C. M. Lucas stood in 
equal degree of relationship to deceased, he was legally enti- 
tled to be joined with them in the administration.” And in 
charging, in lieu thereof, “that they could not find for the 
applicants and C. M. Lucas, but must find for C. M. Lucas or 
the applicants.” 
14th. That the verdict of the jury is contrary to law, 
15th. That the verdict is decidedly and strongly against 
the weight of evidence, and without evidence to support it. 
Wherefore, and for divers other errors apparent in the 
proceedings had in said cause, the said caveator prays the 
Court to grant him a ru/e nist, calling upon the applicants to 
show cause so soon thereafter as counsel can be heard, why 
said verdict should not be set aide, and a new trial granted 
upon the grounds aforesaid, and counsel for caveator here- 
with present a brief of the oral, and copy of the written, tes- 
timony in said cause, for approval. 
G. P. CULVERHOUSE, 
S. R. HUNTER, 
MILLER & HALL, 
Attorneys for Caveators. 
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The Court overruled all the grounds, and refused the mo- 
tion for a new trial, And to this decision counsel for Cin- 
cinnatus M, Lucas excepts. 


There was a mass of testimony introduced on both sides, 
as to the state of testator’s mind, from the time of the inqui- 
sition of lunacy, up to the period of his death, his lucid in- 
tervals and restoration to sanity; but as no point is made or 
decided upon it, save the ground taken fora new trial—that 
the verdict was against its weight—it is deemed unnecessa- 


ry to insert it. 
The charges of the Court, and its refusals to charge, will 
be seen and fully understood in the recitals contained in the 


grounds for a new trial. 


Curvernovse ; Hunter; and Hart, for plaintiff in error. 
TriprpE; Norman; Por & Grier, for defendants in error. 
By the Court.—Bennine, J. delivering the opinion. 


Littleberry Lucas died Jeaving a writing which was offer- 
ed for probate, as his will, in the Court of Ordinary of Mon- 
roe county, by Peggy Lucas his widow, and James M. Par- 
sons, one of his sons-in-law. His son, Cincinnatus M. Lu- 
cas, filed a caveat to the admission of the writing to record, 
as a will, Thereupon, Peggy Lucas and James M. Parsons, 
applied for letters of administration, pendente lite. To this 
application, Cincinnatus M. Lucas filed four objections. 
These were overruled by the Court of Ordinary; and he ap- 
pealed to the Superior Court. In the Superior Court, the 
the jury also overruled the objections, and found a verdict 
for Peggy Lucas and James M. Parsons. 

Cincinnatus M, Lueas then moved for a new trial, and as- 
signed a great number of grounds for the motion. Of these 
grounds, all but two, related to the charge of the Court. 
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But there is nothing in the bill of exceptions to show, what 
it was, that the Court charged, or, that the Court refused to 
charge. 

The motion for the new trial recites certain things, as those 
which the Court charged and refused to charge; but the mo- 
tion was the mere act of the movant, and its recitals do not 
prove themselves, 

These grounds relating to the charge, were, consequently, 
rejected from the bill of exceptions, on the motion of the 
counsel for the defendant in error. . 

These being rejected from the bill of exceptions, but, two 
remained; these were 

ist, That the verdict was contrary to law. 

2dly, That the verdict was decidedly and strongly against 
the weight of the evidence, and without evidence to support 
it. 

The question therefore is, was either of these grounds 
good? 

It is obvious, that neither could be good, unless some one 
of the objections to the issuing of the letters, was good in 
law, and was proved in fact, to the extent of having the 
weight of the evidence, decidedly and strongly, in its favor. 

Let us, then, go to the objections. 

Of these, the second, was the important one; and to that, 
we will go first. 

The second was, that “ Littleberry Lucas’ domicil was, in 
legal contemplation, in Crawford county, although he died in 
Monroe;” and that, therefore, the Court, (being the Court of 
Ordinary of Monroe,) had no jurisdiction of the case. 

This objection, if true in fact, was, no doubt, good in law, 

Was it, then, true in fact ? 

Littleberry Lucas, a short time before his death, moved 
from Crawford county into Monroe county. And the case 
was such, that, if at the time of the removal, he was a luna- 
tic, then, it was true in fact, that the Court in Monroe had 
no jurisdiction; but, if at that time, he was nota lunatic, 
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then, it was not true in fact,*that the Court in Monroe had 
no jurisdiction. 

The question, therefore, becomes this, was he a lunatic, at 
the time of his removal from Crawford to Monroe? 

Much evidence on this question, was submitted by both 
sides. 

Amongst the evidence submitted by C. M. Lucas, was the 
record of an inquisition of lunacy, taken in Crawford county. 

From that record it appeared that the inquisition was 
founded on a petition of C. M. Lucas, that Peggy Lucas, and 
James M. Parsons had notice of the inquisition; that the 
commission after reciting, that it had been represented to the 
“ Court by the petition of Cincinnatus M. Lucas, that Little- 
berry Lucas” was “a lunatic idiot from age and imbecility,” 
—* authorized” the commissioners, “to examine by inspec- 
tion said Littleberry Lucas as to his alleged lunacy, idiocy, 
&c., and, to examine witnesses as to the alieged fact,” and to 
make their “return” to the Court; that the commissioners 
on the 30th of June 1854, made the following “report” to 
the Court: “We find the said Littleberry Lucas, an insane 
lunatic from age and disease, and incapable of managing his 
own affairs,” and that, thereupon, the Court at July Term, 
1854, appointed a person, guardian for Littleberry Lucas, 
which person was C, M. Lucas. 

Littleberry Lucas’s act of removal from Crawford to Mon- 
roe, was after this appointment, was sometime in the early 
part of 1856. 

This being so, the counsel for €. M. Lucas, insist, first, 
that this verdict was to be considered as conclusive proof of 
their position, that Littleberry Lucas was, at the time of the 
act of removal, a lunatic; secondly, that, if it was not, yet, 
that “the weight” of all the evidence, was “ decidedly and 
strongly” in favor of the position. 

First then, it is true, that the verdict was to be considered 
as conclusive proof, that Littleberry Lucas was a lunatic at 
the time of his removal from Crawford to Monroe. 
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It is a general principle, that a judgment is conclusive 
proof as between the parties to it, concerning the matters in 
issue, in the case in which the judgment is rendered ; but is not 
conclusive, or, indeed, any proof, concerning other matters. 
This is a principle that applies to all judgments of all Courts. 
It is a principle as well settled perhaps, as any in the law. 

There is nothing in the law, as far as I know, that makes 
a judgment in an inguisition of lunacy, an exception to this 
principle. 

If then this principle is to govern in the present case, the 
judgment in question, was conclusive proof as to all the mat- 
ters that were in issue before the commissioners, and, as to 
no others. 

What matters then, were they that were in issue, before 
the commissioners? Certainly, those which the commis-— 
sioners were authorized by the commission to inquire into, 
and no others. 

The commissioners were authorised by the commission te 
inquire into the matter, whether Littleberry Lucas was a 
lunatic, as it was “alleged” that he was; that is, to inquire 
whether his condition at the time of the making of the in- 
guiry, was that of a lunatic. They were not authorized te 
inquire as to whether his condition at any subsequent time 
to that, would, or would not, be that of a lunatic. 

And the commissioners, in making the inquiry, did not 
exceed their authority. Their finding was in the present tense 
only. They said, “we find the said Littleberry Lucas an in- 
sane lunatic.” That is, “we find Littleberry Lucas to de an 
insane lunatic.” Not, also, we find, that he will be one next 
month or next year. 

The matter, then, and the only matter, that was in issue be- 
fore the commissioners, and that was considered by the com- 
missioners, was, whether the condition of Lucas at the time 
of their inquiry, was that ofa lunatic ornot; the matter wheth- 
er his condition would not be that of a lunatic at any sub- 
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sequent time to that, was not before them; nor was it by 
them considered. 

It follows, then, that if the general principle, that a judg- 
ment is conclusive only as to such matters as are in issue, is 
to govern, that the judgment or finding of the commission- 
ers in this case, was not conclusive, or even any evidence 
at all as to what would be the condition of Lucas as to sani- 
ty, at any time subsequent to the judgment oy finding. 

Does it follow, then, that, if this be true, the judgment or 
finding is something that cannot be used at all as evidence, 
on the question, whether Lucas was not in a condition of 
lunacy, at some time subsequent to the judgment or finding ? 
By no means. The judgment may still be used as evidence 
of the first importance on that question. Why? Because 
the fact found by the judgment, is evidence of the first im- 
portance on that question; and the judgment is the only 
thing that can be evidence of the fact found by the judg- 
ment. The fact found by the judgment, is, that Lucas, at 
the time of the judgment, was a lunatic. This fact is evi- 
dence of the first importance, on the question, whether or 
not, he was a lunatic at any subsequent time—because of 
the judgment? no; but because the Jaw says, that whena 
man is shown to bein a condition of sanity or insanity, at any 
particular time, i¢ shall be presumed, that he remains in that 
condition, until it is shown, that he is in it no longer. Shel. 
Lun, 290. The judgment isthe only thing, through which 
we can conclusively get this fact. If there was any thing else 
through which, we could conclusively get the fact, it must 
be manifest, I think, that that thing would be worth, just as 
much as the judgment, on the question of sanity or insanity 
at the future time. For example,suppose the law were, that 
the opinion of a man’s family physician should be conclu- 
sive on the question of his sanity or insanity; and, that, in 
this case, Lucas’s family physician had, on the same day on 
which this judgment was made, pronounced the opinion, 
that Lucas was insane ; now, supposing this, then, I say, that 
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it seems manifest to me, that this opinion would, en any 
question, asto Lucas’s future sanity or insanity, be worth 
just what this judgment would be worth on any such ques- 
tion. 

This fact, viz., that Lucas was insane, at the time of the 
judgment, was all that the judgment gave us; whether he 
would still be so, or not, at the time of his removal to Mon- 
roe, was what the judgment could not give us. The judg- 
ment was the act of man, and man knows not what a day may 
bring forth. 

What then is the result? This; that this judgment is con- 
clusive evidence of ¢he fact, that Lucas was insane at the 
time the judgment was made, and of that fact only; and, 
that, that fact is strong, but not conclusive evidence, that Lu- 
cas was s/il] insane at the time of his removal. 

This is the conclusion, then, to which we must come, if 
we consider the case to be governed by that well settled prin- 
ciple, that a judgment is conclusive of the matters in issue, 
but, of no others. 

Again, it would seem to follow, that if a judgment of this 
sort is conclusive, to show the person, the subject of it, in- 
sane, when the question concerns an act of one kind, it would 
have to be equally conclusive to show the person insane, 
when the question concerned an act of any kind. But it is 
admitted that thisis notso. It is admitted, that such a judg- 
ment is not conclusive, to show the person insane, when the 
question concerns an act of marriage, an act of testamenta- 
tion or an act of crime. And acts of these kinds are of the 
very highest importance, and of not unfrequent occurrance. 

To say, that such a judgment is not conclusive, when the 
question concerns any acts of these kinds, and is conclusive, 
when the question concerns any act of any other kind, is to 
say what may easily lead to great absurdity. Suppose this 
case, a man is sued criminally, and also, sued civilly, for, say, 
the same assault and battery. He pleads in both cases, a 
judgment previously rendered, finding him a lunatic. Is it 
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not absurd to say, that in the civil suit, the judgment shall 
be conclusive evidence of his plea; in the criminal suit, not? 
Is it possible, to think that the men who pronounce such a 
judgment as this, on a person, conceive themselves to be say- 
ing—“we find, that if this person shall do any act that will 
be both a crime, and a private wrong, the act, so far as it 
may be an act that is a private wrong, will be, beyond ques- 
tion, the act of a lunatic; but the act so far as it may be an 
act that is a crime, will not be, beyond question, the act of a 
lunatic.” 

Thus far, then, what have we? We have these proposi- 
tions: 1. That a judgment is conclusive of the matters in 
issue, and of no others. 2. That there is nothing making a 
judgment on afi inquisition of lunacy, an exception to this 
rule. 3. That, in the inquisition under consideration, the 
question as to the ¢ime of the lunacy, was, whether Lucas 
was a lunatic at the time of the judgment ; and not, whether 
he would not be still a lunatic at a ¢ime, after the judgment, 
viz. the time of his removal to Monroe. 4. That, it is, be- 
yond dispute, true, that judgments in such inquisitions, are 
not conclusive, when the future act of the lunatic, in ques- 
tion, is a testamentary, a matrimonial, or a criminal act. 

Why then can we not here conclude that this judgment 
was not conclusive proof that Lucas was insane, at the time 
of his removal to Monroe? It is said, that decisions prevent 
us; decisions aided by considerations of expediency. Is 
this so? 

What then do decisions say ? 

Of decisions, Beverly’s case is, I believe, the first, and the 
one by which all the rest, directly or indirectly, justify them- 
selves. 

“In a bill depending in the Court of requests, between 
Snow, plaintiff, and Beverly, defendant; the matter was, that 
Snow had made a bond to the defendant in 1000/7, and in 
the said Court would be relieved, because at the time of the 
making of the said bond, he was non compos mentis ; and 
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this term, I moved the Court of Kingsbench, to have a pro- 
hibition,’to stay the said suit in the Court of Requests, be- 
cause the matter was not determinable there. And upon 

this case, two points upon argument and on good. considera- 

tion, were unanimously resolved per tot. Cur? 1. That 

every deed, feoffment or grant which any man non compos 

mentis makes, is avoidable, and yet shall not be avoided by 
himself, because it is a maxim in law, that no man of full. 
age, shall be in any plea to be pleaded by him, received by 

the law to stultify himself, and disable his one person.” 

“2, It was resolved, that it being against an express maxim 

of the common law, that the party shall not disable himself, . 
that he shall not have for it relief inany Court of equity, for 

that would be in subversion of a principle and ground in 

law.” 4. Coke 124, This is the whole of the case, if what 

makes a case, are the facts of it, and the decision upon the 

facts. 

And from what we here have of the case, we cannot tell, 
whether there had or had not, ever been any judgment in 
an inquisition of lunacy finding Snowa lunatic; and there- 
fore, we cannot say—that the question, as to the conclusive- 
ness of such a judgment to show Snow a lunatic when he 
made the bond, was ever before the Court; but from what — 
we have here, we can say, that if the question was before 
the Court, then that the Court decided that the judgment not 
only was not conclusive that Snow was then a lunatic, but 
that neither it, nor any other evidence, was so much as ad- 
missible, to show that fact. 

This case then considered, in its facts, and in the decision 
upon those facts, serves to prove anything else rather than, 
that a judgment of the kind in question, is conclusive to 
show the person, the subject of it, a lunatic at a time swbse- 
quent to the judgment. 

But this case is accompanied by many observations of 
Lord Coke’s own; and it is said, that some of these serve to 
prove this, if the case itself does not. 
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Is this true? 

The observations relied upon, are to the effect, that all 
alienations of lands or goods, made by a lunatic, after “office 
found,” are void. 

[1.] But this is not saying, that other acts than those of 
alienation, are void. There was a special reason why acts 
of alienation should be void. The prerogative act of 17 Ed. 
2 ch. 10, gave to the King the custody of the lands and, (by 
construction,) the goods of a lunatic, and imposed upon the 
King the duty, of maintaining the lunatic and his family, 
out of them, and to that end, declared that they should in 
“no wise be alienated.” The observations of Lord Coke are 
by way of comment on this statute. 

[2.] Nor is this saying, that the finding on the inquest of 
office is conclusive. And that is the point. 

On the contrary, there is enough to be found in these very 
observations themselves, as I think, to show that Lord Coke 
did not himself, consider such a finding conclusive; there 
certainly is elsewhere in the same book. Among these ob- 
servations is this, that the alienee of the lunatic, could not, 
even after office found, be dispossessed by the King, until he 
had been sued by the King, in scire facias. What was the 
need of a sci. fa., if the judgment in the inquest of office, was 
conclusive. 

But in “the case of the Wardens and Commonalty of Sad- 
lers,” reported in this same fourth book, p. 956, Lord Coke 
says: “But yet as well a traverse, as a monstr’ de droit was 
at the com. law as well concerning frnk. and inheritance, 
as chattels real, for in all cases where by the office land isnot 
in the K.’s hands, nor the K. thereby in possession, but the 
K., by the office is only entitled to an action, and can’t make 
a seizure without suit, there in a scire facias brought by the 
King in the nature of such action to which he is entitled, the 
party may upon the said scire facias appear and traverse the 
office at the common law, for the party is in possession, and 
upon the matter found for him shall not have any amoveas 
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manus because by the office nothing {was at the K.’s hands, 
but the K. shall be barred of his action.” 

From all this it is plain I think, that Lord Coke did not in 
his aforesaid observations, in Beverly’s case mean to be un- 
derstood as saying, that the finding in an inquest of office is 
conclusive. 

It is not true, then, that there is anything in these obser- 
vations of Lord Coke, to sustain the position of the counsel 
for the plaintiff, that the judgment on the present inquisition, 
is conclusive. 

If we pass from Beverly’s case to other decisions, we find 
them, again and again ssaying, that such a judgment is not 
conclusive. I refer merely to two, Segesson vs. Sealey, 2 Atk. 
412, and Faulder vs. Silk, 3 Campb. 126. See Shelford on 
Lun. 64, 260, 261, 223. 

But, it was argued, that these cases counted for nothing, 
because in them, the act as to which the question was, was 
an act done before the judgment finding the lunacy, although 
done within the time covered by the judgment—the judg- 
ment being one, finding that the person was a lunatic at the 
time of the judgment, and for a specified time previously. 

But, I say, that if the judgment is not conclusive as to such 
acts, much less ought it to be conclusive as to acts done after 
the judgment. Such acts, it does cover and does pass upon ; 
acts done after the judgment, it does not cover, does not pass 
upon. 

In every commission under the English law, it is express- 
ly enjoined upon the commissioners, “to enquire” “whether” 
(A. B.) “is a lunatic,” “and if so, from what time,” &c. Shel. 
Lun. 630. 

But indeed, that office was not conclusive, but was travers- 
able, according to the English decisions does not admit of a 
doubt. Nay more also it was traversable not merely at com- 
mon law but also by statute. Com. Dig. Prerogative D.83, 
D. 84, Traverse of affice. 

The English decisions then do not seem to sanction the 
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position that the judgment in inquisitions of this sort is con- 
clusive. They are the decisions which we are bound to fol- 
low when we are bound to follow any. Them we have fol- 
lowed already, in another case, in respect to this same inqui- 
sition. 21 Ga, R. 447, Field and Adams vs. Lucas. In that 
case, we held the inquisition not conclusive. 

There is a division among the American cases; but we 
see, in such of those cases as maintain the judgment to be 
conclusive, nothing to make us change our own decision. 

As to the argument from expediency, there is, perhaps, 
as much to be said, on the score of expediency, on one side 
of the question, as on the other. e 

Hold the judgment conclusive, and you subject the com- 
munity to greater chance of being cheated and defrauded by 
the lunatic; hold the judgment not conclusive, and you sub- 
ject the lunatic to greater chance of being cheated and de- 
frauded by the community. But when you say, as we do, 
that the judgment finds a fact from which a very strong, 
though not a conclusive presumption of lunacy arises, you 
give the lunatic pretty good protection; better than that 
which the law gives to the weak minded who yet, are not 
quite at the stage of lunacy. The fact which judgment finds 
is, that the party is a lunatic at the time of the judgment. 
The law, from this fact, presumes, strongly presumes, that he 
will remain so. Men will not be anxious to encounter this 
presumption. Here is reasonable protection for the lunatic, 

[1.] Upon the whole, then, we think, that this inquisition 
was not conclusive to show, that Littleberry Lucas, the sub- 
ject of it, was a lunatic at the time of his removal from 
Monroe to Crawford. 

The next question is, was not the “ weight’ of all the evi- 
dence, “decidedly and strongly” in favor of its being true, 
that he was a lunatic at that time. We think not. 

It would be useless labor, to go into a detail of all the rea- 
sons we have, for this opinion. Suffice it to say first, that 
the evidence going to show that Lucas was not a lunatic at 
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the time of his removal, applied to the time of his removal, 
a short time before, and a short time after; and that, of all the 
evidence going to show that he was a lunatic at that time> 
none applied to this period, but all of it to an earlier period’ 
Secondly, that the will made by him, seems to have been, as 
natural, and as just, (“afficious”) as it was possible for a will 
to be. Indeed, the will was but a revocation of a previous 
will, on the ground that it was unjust, and the expression of 
a wish, that his property should be distributed “under the 
laws of Georgia.” 

I proceed, then, to the other objections presented to the 
granting of the letters pendente lite. 

Of these, the first was, that the property of the deceased, 
was in the hands of Cincinnatus M. Lucas under a bond 
with good sureties—the bond which he had given, as guar- 
dian. 

The third was, that Peggy Lucas, one of the applicants for 
the letters, could neither read nor write. 

The fourth and last was, that C. M. Lucas was himself, 
better entitled to the letters than the applicants, and that, if 
letters were to be granted, he applied for them. 

[1.] One general remark may be made, as applicable to all 
of these grounds; they were all grounds, appealing, not to 
law, but, to the discretion of the Ordinary. The Ordinary 
had the power under the law to make the decision which he 
did make. 

The Act of 1805, says, “but the said Court of Ordinary may 
pending such appeal,’ (such an appeal as there was in the 
present case,) “grant temporary letters to collect the estate of 
the deceased.” Cobb Dig. 283. The old act had “shall” in 
place of “may.” Id. 311. 

So by the Act of 1789, the Court of Ordinary has power to 
grant letters to any of the distributees, There is nothing in 
the act, that restricts this power so, as to make it the duty of 
the Court, to grant the letters to one of the distributees, rath- 
er than another, nothing, that says, that inability in a distrib- 
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utee to read or write, shall disqualify him for receiving letters. 
Td. 305, 291. 

We cannot say that we see anything in the case sufficient 
to show in the Ordinary an abuse of this discretion. 

The defect then about these three objections is that they 
are not good in law. 

The defect about the other was as we have seen that it was 
not good in fact. 

The result is, that the verdict, in our opinion, was neither 
contrary to law, nor to the weight of the evidence. 

Therefore we must affirm the judgment refusing the new 
trial. 


Judgment affirmed. 





Joun Princxarp, plaintiff in error, vs. Saran A, PincKarp, 
defendant in error. 


In a suit for divorce, against the husband, an order was made, requiring him 
to pay the wife, a certain sum, as a fee to her counsel, and certain monthly 
sums, as alimony for herself; he failed to pay her any thing, and arule was 
taken against him, requiring him to show cause, why he should not be com- 
mitted fora contempt; he showed, for cause, the state of his pecuniary 
means; and the state of his bodily health. The state of these was such, 
asto make it apparent, that the sums required of him by the order, were too 
large. The Court made the rule absolute. Held, that instead of doing this, 
the Court ought to have reduced the sums required of the husband, in the 
order. 


Libel for Divorce, in Monroe Superior Court. Decision 
by Judge Casrness, at Chambers, July, 1857. 


Motion to commit for contempt. 


In answer to a rule, calling upon John Pinckard, the de- 
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fendant below, to show cause at Chambers, why he should 
not be committed for a contempt of the Court, in failing and 
refusing to pay a certain sum or sums of money, which, by 
a former order of the Court, made in this case, he was re- 
quired and directed to do, for counsel fees and alimony pen- 
dente lite, adjudged to libellant. Respondent showed for 
cause, 

Ist. That he could not be called on to answer, nor could 
any order be made in the premises, at Chambers, but only at 
and during the Term of the Court. This was by demurrer. 

2d. That from his very limited means, he was unable to 
pay the amount which he was ordered to do, And respond- 
ent sets out the property which he owns, his means of sup- 
port, and the condition and circumstances of himself and 
family. This was by answer. 

Upon hearing the rule, answer and evidence, the Judge 
made the rule absolute, and respondent was ordered into the 
custody of the Sheriff, until said contempt should be purged, 
by the payment of the amount adjudged and allowed for ali- 
mony pendente lite, and counsel fees. 

To this decision counsel for respondent excepted, and as- 
signs the same as error. 


Gipson; and Harman & Potuitt, for plaintiff in error. 


Trips, for defendant in error. 
By the Court.—Bewnnine, J. delivering the opinion. 


The answer of John Pinckard to the rule nisi, was, that 
he had had no money or effects, out of which to pay the mo- 
ney required of him except, about twenty-five dollars in cash, 
(which he had spent in clothing and other necessaries, for 
himself and a son about eight years old,) and a negro man 
and a negro boy whose joint hire was exhausted in the sup- 
port of himself and his said son. That by reason of bodily 
infirmity he was wholly unable to labor for any purpose 
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whatever; and that his failure to pay said money was not from 
a design on his part to commit a contempt of Court. 

No issue was taken on this answer. The answer there- 
fore, is to be taken to be true. 

And it amounts to saying, that the money and property 
mentioned in it, were all the money and property that John 
Pinckard had had, since the order had been passed, requi- 
ring him to pay the sums of money mentioned in the ordev. 

Those sums were, $100, as a fee, to the counsel of Mrs. 
Pinckard, and between $60, and $100, as alimony at $17 a 
month, to Mrs. Pinckard. 

We think that if the answer was true(and we are obliged 
to take it to have been true, as the case stands,) the sums re- 
quired of John Pinckard were too large; and, therefore, we 
think that, either the order for their payment must have been 
improvidently granted, or, that, after the order was granted, 
a change of some sort occurred in his pecuniary affairs, by 
which his means were so much reduced, as to render the 
sums required of him, by the order, excessive. 

But if the sums required of him were too large, the Court, 
we think, should have reduced them instead of exacting 
them to the full. 

And, therefore, we think, that the Court was wrong in 
making the rule absolute, and ordering him to jail. 

This view is founded, exclusively, upon the assumption, 
that the answer is true. Of course, Mrs. Pinckard may take 
issue upon the answer. And if she does take issue on it? 
The course of the Court below, ought to be regulated, by 
what shall be developed on the trial of that issue. 

It becomes needless to notice the judgment on the de 
muirrer. 


Judgment reversed. 
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Joun Garner, plaintiff in error, vs. Jonny Byarp, defendant 
in error. 


A tenant has the right to assign his lease, but he eannot substitute another pay- 
master in his stead, without the consent and acceptance of the landlord. 


Assumpsit, in Upson Superior Court. Tried before Judge 
Caxiness, May, 1857. 


This was an action of assumpsit brought by John Byard 
against John Garner, on the following promissory note, viz: 

$200. On or before the first day of January, 1856, I pro- 
mise to pay John Byard, or bearer, two hundred dollars, to 
be paid monthly, and proportionally, until the full amount 
of two hundred dollars is paid, commencing to pay the 
twelfth part ef the above mentioned two hundred dollars, on 
the first of January, 1855, and so on, through the year, until 
the above mentioned amount shall be paid, for house rent, in 
the city of Columbus, Geo., value received ; Dec. 5, 1854; for 
four rooms, and the privilege of the half cellar. 

Columbus, Georgia. 

(Signed) JOHN GARNER. 


Defendant pleaded: 

1st. The general issue. 

2d. Failure of consideration, in this that plaintiff failed and 
refused to give defendant possession of the house rented, and 
for which the note sued on was given; and, 

3d. That plantiff occupied said house himself, during the 
year 1856, and is indebted to defendant for use and occupa- 
tion thereof, the sum of two hundred dollars, and which he 
pleads as a sett-off to plaintiff’s demand. 


It appeared from the evidence on the trial, that the note 
sued on was given for the rent of a house on Bridge Street, 
in the city of Columbus, and in which plaintiff lived in De- 
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cember, 1854, and he occupied the house during, or nearly 
all of the year 1855. 


A Mr. Allen, an agent of defendant. between the Ist and 
15th of January, 1855, went to see plaintiff, who was then 
living in the house, to rescind the contract, as the defendant 
had concluded not to come to Columbus. Plaintiff refused 
to rescind. Allen then rented the house to a Mr. West, who 
called on plaintiff and demanded possession, which plaintiff 
refused, saying he would give possession to no one but Gar- 
ner. He did not, however, dispute or question Allen’s au- 
thority as agent of defendant, or that West had sub-let the 
premises from said agent. 


The Court charged the jury, that defendant had no right 
to rent the premises to a stranger without the consent of the 
plaintiff, and his refusal to deliver possession to any one ex- 
cept defendant, did not constitute a failure of consideration, 
and notwithstanding such refusal, he was entitled to recover 
the note. Ifthe agent of defendant demanded possession of 
the house, to be used and occupied by defendant himself, the 
refusal to deliver possession to the agent, was equivalent to 
a refusal to deliver possession to defendant, and if such was 
the fact, it was a failure of consideration, and plaintiff was 
not entitled to recover. But if the agent demanded posses- 
sion with the view of renting it to some one else, the plain- 
tiff had the right to refuse to deliver possession for such pur- 
pose, and such refusal did not amount to a failure of consid- 
eration; and if plaintiff refused to deliver possession to the 
agent on a general demand, but expressed his willingness to 
deliver possession to defendant himself, for his own use and 
occupation, such refusal did not bar plaintiff’s right of recov- 
ery on the note. 

If defendant rented the house, but by his own voluntary 
act, failed to occupy it, he was nevertheless, bound to pay the 
amount of the note given for the rent, and he is not entitled 
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to a set-off for use and occupation of the house by plaintiff, 
during the time for which it was rented. If defendant saw 
proper to let it remain unoccupied, it was his right to do so, 
but he was still bound for the rent; and if plaintiff used and 
occupied the house, thus abandoned, he was not liable to de- 
fendant ex contractu for use and occupation, but was liable 
as a trespasser, and such liability was not a proper subject 
matter of set-off. 


The jury found for the plaintiff the full amount of the 
note. 


Counsel for defendant moved for a new trial: 
Ist. Because the charge of the Court was erroneous and 


contrary to law. 
2d. Because the verdict was contrary to law and evidence. 


The Court overruled the motion for a new trial, and coun- 
sel for defendant excepts. 


J. M. Smiru, for plaintiff in error. 
James W. Greene, for defendant in error. 
By the Court.——Lumrxin J. delivering the opinion. 


Amongst other things, the Court charged the jury, in this 
case, that the defendant, Garner, had no right to sub-let the 
premises, for the rent of which the note was given, to a stran- 
ger, without the consent of the landlord, and that the refusal 
of the plaintiff to deliver possession, for that purpose, did not 
constitute a failure of the consideration, of the note. 

Is this true? For upon this proposition the case hangs. 

In Smith’s Law of Landlord and Tenant, p. 356, the doc- 
trine upon this subject is thus correctly stated: “ But though 
a lease is necessarily a contract, yet it isa contract which 
creates an estate; and by the law of England an estate is as- 
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signable, although a contract is not so. And the landlord, 
therefore, may assign even his estate in remainder; the ten- 
ant his estate in his turn; and thus the parties to the rela- 
tion may be altered, either by a change of landlord ora 
change of tenant.” ' 

True the tenant cannot substitute a new paymaster, with- 
out the acceptance of the landlord; but this was not proposed 
in this case. Garner was to remain bound for the rent. 

If, then, Byard refused to deliver possession, except upon 
terms which he had no right to exact, but used and occupied 
the premises himself, Garner had a right to repudiate the 
contract, which he did; and the consideration of the note 
has failed. 











Judgment reversed. 





Joun W. WueeEter, plaintiff in error, vs. Tue Srare or 
Gerorata, defendant in error. 


f1.] On the trial of W.the sayings of H. were given in evidence against W. 
Afterwards the Court ruled out all of the sayings, except those uttered in the 
presence of W.. but did not specify which were those that were uttered in 
his presence, and which were those that were uttered not in bis presence. 
No complaint was made of the failure to do this, until after verdict. 

Held, That the failure to do it, was not a good ground for a new trial. 

{2.] The admission of i!'egal testimony, is not a ground to justify ¢izs Court in 
granting a new trial, if that testimony was unimportant, and if no motion for 
a new trial was made in the Court delow. 


Indictment for negro stealing, in Monroe Superior Court. 
Tried before Judge Powers, at March Term, 1857. 


Anderson Hudgins, John W. Wheeler and Alfred Hudgins 
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were “indicted for stealing a negro fellow, named Ned, the 
property of John D. McCowen. 

John W. Wheeler was, at March Term, aa, put upon his 
trial, and pleaded not guilty. 

The jury, under the evidenceand charge of the Court, found 
the prisoner guilty. 

Counsel for the prisoner thereupon tenders his bill of ex- 
ceptions, and therein assigns the following errors, to-wit: 

1st. Because the Court erred in admitting the testimony of 
Floyd McAlpin, proving the sayings of Anderson Hudgins. 

2d. Because the Court erred iu admitting the testimony of 
John G. Snead, proving the sayings of Anderson Hudgins, 

3d. Because the Court erred in admitting the testimony of 
Solomon Pruitt, proving the sayings of Anderson Hudgins. 

4th. That the Court erred in permitting the sayings of the 
negro to be proved by Harvey Wheeler. 

5th. That the Court erred in permitting the sayings of the 
negro to be proven by Thomas Martin. 

6th. That the Court erred in permitting the sayings of the 
negro to be proven by Daniel Wheeler. 

7th. That the Court erred in refusing to permit defendant 
to prove by the witness, Dickey W. Collier, that John D. 
McCowen, a witness for the State and owner of the negro, told 
him three or four days after the negro ran away, in the road, 
not far from said McCowen’s house, that he, McCowen, had 
whipped the negro and he ran away. 

8th. That the Court erred in refusing to allow defendant 
to prove by D. W. Collier that the negro was whipped severe- 
ly by John D. McCowen, early Monday morning, between 
daylight and breakfast, on the week he left. 

9th. That the Court erred in refusing to charge the jury as 
requested by prisoner’s counsel. 

10th. That the Court erred in charging the jury, that the 
reasons assigned in the request of, prisoner’s counsel, did not 
apply to such a case as this, but to cases where the party 
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making the confessions, is wnder arrest at the time they are 
made. 


Tripre, for plaintiff in error. 


Hammonp & Son; and Prep.es, contra. 
By the Court—Bennine, J. delivering the opinion. 


Wheeler, the plaintiff in error, Anderson Hudgins, and 
Lumpkin Pruett, were all arrested for the offence, for which 
Wheeler was tried, and were all, at the same time, brought 
down the railroad, in irons, to Forsyth. Whilst on the way, 
Anderson Hudgins had conversations in the cars, with per- 
sons, in reference to the offence. What he said in these con- 
versations, was admitted in evidence by the Court. After- 
wards, the Court miled out ali of it, except so much as was 
said in the presence of Wheeler. In doing this, however, 
the Court failed to specify which was the part of the sayings 
spoken in the presence of Wheeler, and which was the part 
not spoken in his presence. And it is the failure to make 
this specification, on which rests, the first, second, and third 
grounds, contained in the bill of exceptions. 

Was there any error in the failure, to make this specifica- 
tion. None, as faras we can see. It does not appear, that 
the Court was asked to make it, or, that the case was such, 
that the jury could not tell for theinselves, which of the say- 
ings were uttered in the presence of Wheeler, and which 
were not. 

Besides, if the case was such, that there was a doubt on 
the point, was not that a doubt for the jury? I am not clear 
myself, that it was the province of the Court to make this 
separation. 

At all events, Wheeler, so far as appears, accepted the de- 
cision when made, and did not complain of it, till after the 
verdict. It was a decision which, as it stood, might work for 
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him as well as against him. As it stood, his counsel wereat 
liberty to contend before the jury, that it was such as to ex- 
clude all the sayings of Anderson Hudgins; for, it is matter 
of inference, judging by the testimony as that was taken 
down, whether any of the sayings were uttered in the pres- 
ence of Wheeler. 

[1.] We cannot see, therefore, that Wheeler has any right 
to complain of the decision. 

This disposes of the first three grounds taken in the bill of 
exceptions. 

The sayings of the negro were, it is true, not legal evidence, 
but then, they were such as to add little, or nothing, to the 
legal testimony that existed against Wheeler; and that was 
amply sufficient to show his guilt. 

No motion for a new trial was made. 

[2.] We think, then, that the fourth, fi/thand sixth grounds 
taken in the bill of exceptions were not sufficient. 

McCowen, the owner of the stolen negro, admitted in the 
course of his examination that he had owned the ne- 
gro for six weeks before the negro left; and he admitted, that 
he had whipped the negro, once or twice, during those six 
weeks; but said, that he did not recollect telling D. W. Col- 
lier, that he “had whipped him and he ranaway.” Wheeler 
offered to prove, that McCowen did tell Collier this, The 
Court rejected the proof; and the rejection of it is made.the 
seventh ground of the bill of exceptions, 

The only object of the proof was, to impeach McCowen ; 
but it must be manifest, that the proof was not calculated to 
do this, in any appreciable degree. McCowen, himself, had 
admitted, that he had whipped the negro once or twice, in 
the six weeks before the negro left, he having owned the ne- 
gro but six weeks. He merely said, that he did not recollect 
telling Collier, that he had whipped the negro and he ran 
away. 

The rejection of the proof, therefore, is not a sufficient 
ground to justify this Court in granting a new trial. 
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So much for the seventh ground. 

What is said of this seventh ground, may also be said, 
mutatis mutandis, of the eighth. 

The counsel for Wheeler, requested the Court to charge the 
jury, “that the evidence of the verbal confession of guilt, is 
to be received with great caution, on account of the danger 
of mistake, from the misapprehension of witnesses, the mis- 
use of words, the failure of the party to express his own 
meaning, and the infirmity of memory.” 

“Which charge the Court gave in full, as desired.” 

“And the counsel for defendant requested the Court to 
read from the book, perhaps Greenleaf, the reasons assigned 
by the author, for the existence of the rule of law, the Court 
remarked, that the rule had been given as desired, in full; 
and, on counsel insisting, that the Court should read from the 
book, the Court remarked, that the particular reasons as- 
signed inthe request, and authority, more particularly ap-- 
plied to cases where the party making the confessions, is un- 
der arrest at the time they are made, than to confessions 
made not under arrest, and made, at the instance of the party 
himself.” | 

Is there any error in all this? 

If we deem a man guilty of a crime, are we not more li- 
able to misapprehend, and even to forget, his words to his 
disadvantage, than we are, if we do not deem him guilty? 
I rather think so, And are we not more disposed to believe 
aman under arrest for a crime, guilty of the crime, than we 
aieto believe a man not under arrest for a crime, guilty of 
the crime? I rather think so. 

If both of these questions can be answered in the affirma- 
tive, the Court below was right throughout—right in remarking 
that all of the enumerated grounds for the distrust of evidence 
reporting confessions, applied more strongly to that evidence, 
when it reported the confessions of a man under arrest for 
the crime, than, to that evidence, when it reported the spon- 
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taneous confessions of a man not under arrest for the 
crime. 

But if the Court, instead of making this remark, had done 
all that it was requested to do, and no more, the verdict, we 
think, would, and should, have been, the same that it was, 
The evidence was against Wheeler. 

If there had been a motion for a new trial, we should un- 
der the excessive strictness of the new trial Act of 1854, have 
had to scrutinize the distinction taken by the Court below, 
more closely. But there was none. 

Hence, we say, that in our opinion, there was nothing, in 
the Court’s making this distinction, sufficient to justify this 
Court in disturbing the verdict. 

And this disposes of the ninth and tenth grounds of the 
bill of exceptions; and they are all that remained to be dis- 
posed of. 


Judgment affirmed. 





Noau Smiru, plaintiff in error, vs. Tae Stare or GeEoreia, 
defendant in error. 


Where the only witness in the case, testifies falsely to a leading fact, respecting 
which there could be no mistake or misapprehension, being corroborated by 
another witness or circumstances, as to immaterial matters, will not restore 
the witness to credit, or to authorize a conviction upon the evidence of 
that single witness. 


Indictment for Bastardy, in Henry Superior Court. Tried 
before Judge Canrness, at April adjourned Term, 1857. 


Noah Smith was charged, upon the affidavit of Seney F_ 
Sears, with being the father of a bastard child, of which she 
was delivered, about the 27th of October, 1856. 
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A warrant was issued, which Smith superseded by ap- 
pearing before the Justices of the Peace. After the usual 
preliminary examination, he was required by the Justices to 
give bond for the maintenance ofthe child, which he refus- 
ed to do, whereupon he was bound in a bond of five hun- 
dred dollars for his appearance at the Superior Court, next to 
be held in said county, to answer said charge, and for refusal 
to give the bond for maintenance. 

Upon the trial, the State introduced Seney J Sears, the 
mother, who testified that she was not a married woman— 
was never married—that she gave birth toa bastard girl 
child, on the 27th of October, 1856, in the county of Henry. 
Noah Smith was the father of the child; it was begotten 
in Henry county. Witness is about twenty-two years old; 
has no property; is unable to support the child, which is still 
living. 

Upon her cross-examination, witness stated in detail, the 
facts and circumstances attending the begetting of the child. 
The time, place and manner. The child was begotten about 
the first of February; the 4th day of the month; in the day- 
time; between breakfast and dinner, at the house of her 
grand mother, Mrs. Cochran; witness did not live there; was 
there on a visit; had been there a day or two before; her 
grand-mother was not at home; John Cochran was there; 
don’t recollect seeing any one else; he, Cochran, is not mar- 
ried; 25or 30 years old; did not remain there until she saw 
Smith ; stayed nearly all day; her grand-mother was gone 
two or three hours, andthen returned ; she resided at Love- 
joy’s station; defendant'was going to Cochran’s store, and 
stopped in; there was snow on the ground; he asked wit- 
ness if he might’nt, and she told him no; she was standing by 
the door; he pushed her into the room, and shut the door, 
and pulled her into his lap; he pulled up her dress and did 
what he asked to do; he then got up and went off; witness 
was standing by an inside door; she sat acress hislap; she 
sat in his lap, with her face from him; he took hold of her 
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arm with one hand and pushed her to a chair tothe otherside 
of the room ; she did not sit very close to him; can’t say 
how far apart; they were about the length of a hand apart ; 
he unbuttoned his pantaloons, after she was pulled into his 
lap; took both hands to unbutton his pantaloons; that was 
the first, last and only time witness ever had carnal connec- 
tion with any one. Defendant pushed her into the room, 
and then let her go and shut the door; she did not resist af- 
ter she got into the room; he pulled her into his lap; did 
not resist then, nor when he pulled up her clothes ; told him 
to let her go; did not try to get away; there were beds in 
the room, and a window looking towards the road; the road 
was tolerably near the house. John Cochran was at the 
house when defendant got there; he went out directly after- 
wards; defendant is witness’ uncle; she agreed to the act 
and enjoyed it with him; Cochran left the house in about 
five minutes after defendant went in. Not long thereafter, 
in about five minutes, defendant proposed to have connection 
with her; his house was about a quarter of a mile of Mrs. 
Cochran’s ; Cochran went out to get wood; he might have 
gone one hundred yards; went to the new Church ; saw him 
go there; he had got tothe church before defendant took 
hold of her arm; Cochran came back with wood, and threw 
it down and went after more; she was in the room when he 
threw the wood down. Defendant stayed an hour at Mrs. 
Cochran’s; witness stayed some time in the room with de- 
fendant; probably half an hour; were about half an hour in 
connection; her father had lived in that neighborhood four 
or five years; she weighed about 150 pounds when last 
weighed; did not weigh so much when defendant had con- 
nection with her; perhaps weighed ten pounds less; she 
was in good health; had not worked out in the field that 
year; had previously done so. She made affidavit before 
McConnell, two or three days after the child was born; no 
one present but her father and McConnell. Smith, her fath- 
er, Johnson, McConnell and Doyal, were present when the 
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Magistrates met. Mrs. McGuffin was at witness’ house two 
or three days after the birth of the child; she spoke to wit- 
ness; did not sit down by the bed and talk with witness ; 
she asked witness who was the father of the child; witness 
replied she could not tell her; that wasall she told her; did 
not tell her she did not know who was the father of the child; 
she did tell her that Gop knows who is the father of 
the child, she did not. At the trial before the Magistrates, 
at her father’s house, did not say she did not know when the 
child was got; did not say she did not know whether it was 
in January or February; she said that it wasin February ; but 
she was pestered, and could not tell exactly the time; she 
now fixes the time from counting it up; counting from the 
4th of February, it will be nine months in October ; can’t tell 
exactly the time; knows that it was the 4th of February 
when Smith was at her grand-mother’s; told her mother 
what day she was at her grand-mother’s, and she told her it 
was the 4th of February. At the trial before the Magistrates, 
she did not swear that she did her best all the time to keep 
Smith from doing it, but he would, and did do it in his lap; 
has sworn on this examination, that she did not resist, but 
consented and enjoyed it with him; she gave up to him; 
used no resistance; has talked to no one about it; has talk- 
ed with the Solicitor General and Judge Floyd about this 
matter; understood the question to be, whether she had talk- 
ed with any one before she came here; never talked with 
John Cochran about the matter. 

Examined in reply.—Defendant sat on the edge of the 
chair; he said there was no harm in it, and had known the 
like done many a time; defendant’s wife is sister of wit- 
ness’ mother, and of John Cochran; defendant’s hands 
were under witness’ clothes; Col. Doyal was present at the 
examination before the Magistrates, and cross-examined 
witness ; she was very much excited; defendant lived in 
sight of Mrs. Cochran’s ; moved off in a short time. 

By Defendant.—Defendant’s hands were not on witness’ 
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body behind, all the time; she was tolerably thinly dressed ; 
during the half hour that witness and defendant were in con- 
nection, their bodies did not get nearer than six inches. 

The Justices were examined as to the refusal of defendant 
to give bond for maintenance of the child. 

John Cochran, testified, on the partof the State, that he is 
the brother-in-law of defendant, and uncle of Seney Sears. 
During the first of 1856, his mother lived about three hun- 
dred yards from defendant. Defendant was at his mother’s 
the last of January or first of February; snow was on the 
ground; Seney Sears was there one time when Smith was 
there; thinks it was on Monday, a while after breakfast ; 
witness was out getting wood; went into the house to warm ; 
found no one in the house where the fire was; afterwards 
heard Smith talking ina room where there was no fire; he 
afterwards came out to witness and said he wanted Seney to 
go and see his wife before he moved away; two of the doors 
were shut ; Seney was in the room with him ; no other person 
was there; the outside door next the kitchen, and the parti- 
tion door were shut. 


Cross-examined.—Don’t recollect seeing Smith when he 
came in; went opposite the meeting house, sixty or eighty 
yards from the dwelling house; it was very cold, as cold a 
day as any last winter; threw the wood down about 20 or 
25 steps from the house; carried six or eight loads before he 
cut up the wood; cut it all up and then went into the house 
to warm; in 15 or 20 minutes he went out; Smith came 
out; had not seen Smith before he came out of the house 
that morning ; Smith was not talking loud ; not loud enough 
fo. witness to understand what he said; knew it to be his 
voice; mother had gone down to Smith’s; when witness 
went off, thinks he left his mother and Seney in the house ; 
don’t think he was alone in the house with Seney, before he 
heard Smith in the house with her; talked with Dr. Jackson 
about some medicine for a young lady; it was late in August ; 
never asked him about it but once; told him there was a cer- 
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tain young woman whose monthly courses had stopped, and 
asked him if such cases were dangerous; he said they were 
hard to cure, and he then had several cases; did not tell him 
who it was; don’t think he asked witness who it was; the 
doctor did not refuse to furnish the ergot unless the name 
was disclosed; it was Seney Sears who was sick ; never talk- 
ed to any one about it; after the child was born, talked 
with some persons, Minter and Ed. Jackson about it; it was 
the next Sunday after the child was born; did not apply to 
Dr. Jackson but one time ; if he did, don’t recollect it. The 
application was made to him near his mother’s house, a 
week or two after, and near the same place; did not make 
a second application, according to his recollection; don’t 
think he applied for medicine; only talked about it; 
told him not to say anything about it; that he did not 
want to expose her; he understood the courses had stop- 
ped on her. Dr. Jackson never told witness that he 
would let him have the medicine if he would tell the young 
lady’s name; was sworn before the committing Magistrates ; 
don’t think he swore that he went after but one load of 
wood; did not swear, that when Smith called he was sitting 
in theroom with Seney Sears; did then swear that he did 
not see or hear anything improper in Smith; don’t recollect 
swearing that he did not know that Smith was in the room 
or not; don’t recollect whether such a question was asked; 
don’t recollect swearing that Smith did not stay more than 
half an hour; don’t recollect that the question was asked ; 
thinks he was there about half an hour; don’t recollect that 
the question was asked him if Smith and Seney Sears were 
in the room together. 

Rebuital—Consulted Dr. Jackson, at his mother’s request ; 
never named such a thing as having carnal intercourse with 
Seney Sears in his life; is not the father of the child; de- 
fendant regested witness to swear that he, witness was in the 
house all the time that he was there; if he would only say 
so, it would clear him. 
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Sur-rebuttal—tIn reply to the question, if defendant did 
not request him to swear that witness was in the house all 
the time that he, Smith, was or nearly so, because such was 
the truth, witness answered that defendant gave no such 
reason for the request, when he made it; witness’ mother is 
74 or 75 years old; she walked down to Smith’s; he never 
had any conversation with Seney Sears about her condition ; 
is not the father of Seney Sears’ child; if he was, would ac- 
knowledge it. 

The State here closed. 

Defendant introduced no testimony. 

The Court, among other things, charged the jury, that 
swearing falsely in one particular, was not conclusive evi- 
dence that the whole testimony of the witness was false, but 
that the jury might, ifthe witness was corroborated by other 
witnesses or by circumstances, give the testimony such credit 
as they might think it entitled to. And refused to charge, 
in round terms, that if a witness swears falsely in one par- 
ticular, it is sufficient to discredit his whole testimony. 

The Court further charged, that if a witness makes a 
mere mistake in giving testimony, such mistake would go 
to impeach the memory ofthe witness, but if a witness 
should swear wilfully and corruptly false, in one particular, 
that would be sufficient to discredit his whole testimony, un- 
less supported by another witness or corroborating circum- 
stances, 

The jury found the defendant guilty. 

Whereupon his counsel moved for a new trial. 

ist. Because the Court erred in the charge and refusal to 
charge above stated. 

2d. Because the jury found without evidence, and con- 
trary to evidence. 

3d. Because the verdict was decidedly and strongly against 
the weight of evideuce. 

The Court overruled the motion for a new trial, and de- 
fendayt excepted. 
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Counsel for defendant moved an arrest of judgment, be- 
cause the indictment does not distinctly and substantially 
charge defendant with being the father of the child. 

The Court overruled the motion, and Counsel for defen- 
dant excepted. 

Counsel disagreeing as to the whole testimony of Seney F. 
Sears, Counsel for defendant proposed to prove by the by- 
standers who heard her testify, that among other things, she 
swore “that her body was notany time nearer than six inches 
io the defendant’s belly, during the illicit connection.” The 
Judge refused to hear the evidence, but preferred to rely 
upon his notes and memory, and not upon the recollection 
of others, and counsel for defendant excepted. 


Doyat & Noxav, for plaintiff in error. 
L. R. Daniet, Sot. Gen., pro. tem., for the State. 


By the Court——Lumpxin, J. delivering the opinion. 


Amongst other things, the Court charged the jury in this 
case, “that if a witness should swear wilfully and corruptly 
false in one particular, that would be sufficient to discredit 
their whole testimony, unless supported by another witness 
or corroborating circumstances,” 

Now, this charge may be abstractly right, but how does 
it stand as applied to the proof in this case? Why, it means 
this, that notwithstanding Miss Sears may have perjured 
herself as to a most material fact, swearing as she did before 
the committing Magistrates, that she resisted to the utmost of 
her ability,and on her present examination, that she con- 
sented and participated in the guilty pleasure; still, if she 
was corroborated by John Cochran, as to the circumstance of 
Smith’s being there that day, and that he heard them talking 
in the room together when he returned from getting wood, 
that her credit might be considered as restored. 

We are aware of the difficulty of prescribing a fixed rule 
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upon this subject. All the discrepances which occur in giv- 
ing in testimony, are to be carefully attended to. The nov- 
elty of their situation, the agitation which accompanies it, 
the cajolery or intimidation to which witnesses are subjected 
by Counsel; these and other causes, may occasion mistakes, 
and perhaps satisfactorily account for them; but should a wit- 
ness swear wilfully and corruptly false toa leading fact about 
which there could be no unintentional error, as for instance, 
whether the act in this case, was done with or without the 
consent of the party, and her testimony was simply corrobo- 
rated, as to an immaterial point, for myself, I could not 
convict upon such evidence. Who could render a verdict 
upon such proof, and entertain no reasonable doubt as to 
the guilt of the defendant? I might not altogether reject the 
testimony as utterly untrue. But the result must necessarily 
be, that it was so far invalidated as to force me to aquit the 
accused, for want of reliable proof. 

We shall remand this cause for a re-hearing. The de- 
fendant, it is admitted, is three score yearsold. He has been 
convicted of an unnatural crime, incestuous bastardy, upon 
the person of hisneice, and that by the testimony of a single 
witness, who contradicts herself as toa main fact, about 
which there could be no misconception. Besides, the cir- 
cumstances attending this connection, as testified to by this - 
young woman, although not impossible, are certainly very 
unusual, and consequently improbable, to say the least of it. 
The English law anciently held, that pregnancy could not 
follow rape, and that therefore, its presence destroyed the 
validity of the accusation. But Hawkins, Hale §& East held 
that such is not the law, because the opinion in which it was 
founded, was false in fact, and that impregnation may 
take place where there is a great repugnancy on the part of 
the female, amounting even to a virtuous recoil or a sense of 
honor at the time. We shall probably never know what is 
necessary tocause conception. We are willing to concede 
that the law of constitutional orgasm or the excitation of 
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ceive without their knowledge, while under the influence 
of narcotics, intoxication or asphyxia, or even while asleep, 
if you please, (see Dr. Gooch’s lectures on midwifery, p. 81) 
still we apprehend the case is rare where a virgin has been 
begotten with child; “the coldest day of the winter,” “with 
snow on the ground:” “in a room without fire ;’ where 
there has been only a single coitus, seated in the lap 
of her ravisher or seducer, with her back to him; we 
repeat, that while such an instance may be barely 
within the bounds of possibility, it is exceedingly im- 
probable to say the least of it; certainly no such case is re- 
ported in the Causes Celebres, or related by any writer on 
medical jurisprudence; and yet, such is the mode and 
manner of the illicit intercourse which took place between 
Miss Sears and her uncle, as sworn to by herself. 

This case had best undergo another trial; Counsel differ 
materially as to the true meaning of a material portion of the 
bill of exceptions, and we find ourselves unable to say which 
is the proper reading. We are rather inclined to hold 
with the attorney for the plaintiff in error, and that would 
involve the witness, Miss Sears, in additional discredit in 
saying to Mrs. McGuflin, after the birth of her child, that 
“Gop knew who its father was, she did not.” 

This deed is alleged to have been done at the house of 
Mrs. Cochran, the grand-mother of Miss Sears, where she 
was visiting at the time, and where there wasa single uncle 
living, twenty-five or thirty years old, who, in the month of 
August, when she was far advanced in pregnancy, talked 
with Dr. Jackson about getting some ergot to relieve the ob- 
struction of the monthly courses of a certain young lady, ad- 
mitted on his examination in open Court, to have been Miss 
Sears, but which application was concealed until after the 
birth of the child. A second trial might reflect some further 
light upon this transaction. Justice, we are satisfied, requires 


that a new trial be granted. 
Judgment reversed. 
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Wituiam J. Harcuer, plaintiff in error, vs. THe STate or 
GeoraiA, defendant in error. 


When an offence is tried upon an indictment, founded upon the special present- 
ment of the grand jury, it is not indispensably necessary that the presentment 
should be read to the jury as a part of the proof in the case. 


Indictment for carrying concealed weapons, &c. Tried 
before Judge Caniness, at May Term, 1857. In Paulding 
Superior Court. 


The defendant William J. Hatcher, was indicted, upon a 
special presentment by the grand jury of Spalding county, 
for carrying about his person concealed weapons. 


The State having closed its testimony without offering in 
evidence the special presentment upon which the indictment 
was founded; counsel for defendant moved for a verdict of 
not guilty. The Court refused the motion. 


Defendant having closed his testimony, the Court charged 
the jury, that they must be satisfied from the evidence that 
the grand jury had made a special presentment or found a 
true bill against the defendant, before he could be convicted. 

The,jury found the defendant guilty. . 

Whereupon counsel for defendant moved for a new trial. 

lst. Because the Court erred in refusing to order a verdict 
for the defendant, there having been no evidence submitted 
to the jury, of any accusation of defendant by the grand ju- 
ry, the special presentment not having been offered in evi- 
dence. 

2d. Because the Court erred in refusing to charge as re- 
quested by defendant’s counsel, that the entry on the indict- 
ment of “this bill of indictment founded upon a special pre- 
sentment of the grand jury,” and which entry was signed by 
the Solicitor General, was not evidence that a special pre- 
sentment had been made by the grand jury. 
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The Sours suited the mention for new trial, and, counsel 
for defendant excepts. 


Joun J. Froyp, for plaintiff in error. 


L, R. Danrez, Sol. Pro. Tem, for defendant in error. 


By the Court—Lumrxtin, J. delivering the opinion. 


The question in this case is, whether when a case is tried 
upon an indictment, founded upon a special presentment of the 
grand jury, the States’ attorney is bound to read to the tra- 
verse jury, the special presentment, as an indispensable part 
of the proof in the case; and failing to do so, the defendant 
is entitled to a verdict of acquittal or a new trial? 

It is conceded that the party is tried upon the indictment 
and not upon the presentment. When the defendant is ar- 
raigned, it is upon the indictment. It is endorsed upon the 
back of the indictment by the State’s counsel, that it is found- 
ed upon a special presentment of the grand-jury, and this 
is required to be done by the code. Before pleading to the 
indictment, the defendant is entitled to inspect the present- 
ment, and take any exception apparent upon the face of the 
proceedings; as for instance, that the indictment does not 
correspond with the presentment; and is not supported by 
it; that it charges another and a different offence, or no of- 
fence at all; and if this be true, it will be good in arrest of 
judgment, eveu after conviction. But this is an exception 
to be decided by the Court and constitutes no part of the 
issue submitted to the jury. Guilty, or not guilty, is the on- 
ly issue referred to the jury. 

Suppose it be true, that the presentment is for one offence 
and the indictment for another, the Court and not the jury, 
will pronounce judgment in the premises. 

Was it ever known or heard of, that where the foreman’s 
name is indorsed upon a bill found by the jury, that the fact 
of whether or not a competent jury passed upon the indict- 
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ment, had to be proven to the jury? We apprehend not. 
And under the code, the indorsement of the Solicitor Gener- 
al in this case is equivalent to that of the foreman, where 
the jury act directly upon the indictment. 

Let it be noticed too, that the fact that there was a suffi- 
cient presentment to authorize the indictment, is not contro- 
verted. A copy is before us as a part of the record. The 
only complaint is, that it was not read to the petit jury as a 
necessary part of the testimony. It was not necessary that 
it should have been. It constituted a part of the pleadings, 
but not of the proof in the case. 


Judgment affirmed. 





NATHANIEL F, Wacker, plaintiffin error, vs. Ropert Per- 
RYMAN, and others, defendants in error. 


{1.] There is no such privity between the co-heirs or distributees of an estate, 
as will make ajudgment against a part, a bar to a suit in favor ofthe rest. 
In a proceeding for the probate of a will, the executor is not the representa-. 
tive of the heirs atlaw. Neither is he the pars principalis of the legatees 
named in the will, unless their interest as legatees is paramount to their 

interest as heirs. 


[2.] When application is made tothe Court for a citation to issue, calling on the 
executor to prove the willin solemn form, a prima facie case must be made, 
supported by the affidavit of the party. 

[3.] It cannot be inferred from the publicity of a suit, thatZpersons interested in 
the subject matter of the litigation necessarily heard of it. 

When parties in interest have not been heard as to their rights, will the 
Courts undertake to decide, without affording them an opportunity of being 
heard, that substantial justice has beendone them? Quere. 

[4.] Relatives havea right toaid and abet one another in the prosecution or 
defence of their rights in a Court of justice. And the only question is, 
whether the suit be authorized by the nominal parties? If it be not, it will 
be arrested; otherwise, no inquiry isfadmissible respecting it. 


22 
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[5. ) That the mere knowledge of the} pendency of litigation in a subject matter 
of which a person has aninterest, will bind him by the judgment as a privy, 


we are not preparedto admit. 
An earnest appeal to the Legislature to make provision by law for the pro- 


bate of wills, so that the first proceeding shall be final. 


Rule nisi and caveat, in Upson Superior Court. Tried be- 
fore Judge Caniness, at May Term, 1857. 


The last will and testament of James Walker, deceased, 
had been admitted to probate, in solemn form, by the Ordi- 
nary of Upson county, and upon appeal from said judgment 
to the Superior Court, a special jury found for the will. 

AtJanuary Term, 1851, the Court of Ordinary passed a 
final order, that the said will be admitted to record, and that 
letters testamentary issue to the executor, Nathaniel F. Wal- 
ker. 

At the July Term, 1852, of the Court of Ordinary of said 
county, Robert Perryman, Freeman Perryman, and Amos 
Ward and wife, Mary B. Ward, formerly Perryman, applied 
for a rule nist against said executor, requiring him to show 
cause why said will should not be proven in solemn form. 
The petitioners alledged that they were some of the heirs at 
law of said James Walker, deceased, and were not parties or 
privies to the former proceedings and judgment establishing 
said will, nor were they cited or notified to appear and con- 
test the validity of the same. They, therefore, pray to be al- 
lowed to show that said instrument is not the last will and 
testament ofsaid James Walker. 

The facts stated in the petition are verified by the several 
affidavits of petitioners. 

The executor, Nathaniel F, Walker, being served, appear- 
ed and showed for cause: 

Ist. Because the said will has been admitted to record in 
solemn form, and not in common form, 

2d. Because it appears that parties having the same inter- 
est as the present movants, prosecuted a caveat against said 
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will, and solemn proceedings were had per testes, and it does 
not appear that they, the movants, had no actual knowledge 
of the proceedings, nor does it appear that they are not affec- 
ted and precluded by notice of ni pendens. 

3d. Because it does not appear by the affidavits of mo- 
vants, that they had no knowledge of the probate of said will, 
or of the proceedings on the caveat filed to the same. 

4th. Because it does not appear that they took no part in 
the proceedings had on said caveat, 

5th. Because it does notappear that any disability hinder- 
ed them from taking part in said proceedings. 

6th. Because it does not appear that said will was proven 
and admitted to record in thecommon form. 

7th. Beeause the parties movants make no sufficient affida- 
vit to entitle them to said rude nisi, nor do they show that 
substantial justice requires that said will be again proven in 
solemn form, and a judgment can only be set aside for fraud 
or mistake. 

8th. Because on the trial of the caveat before filed to said 
will, the executor represented all the parties in interest ex- 
cept the caveators. 

And upon these grounds the executor moved to dismiss the 
petition, &c. 

The movants joined issue upon the answer of defendant, 
and the same was tried on the appeal by a special jury. 

The executor being the party called on, was, by the Court, 
ordered toopen. He read the petition for the rule, and his 
answer thereto; and then offered in evidence the entire re- 
cora of the proceedings on the caveat had before the Ordina- 
ry, and the record of the same cause on the appeal in the 
Superior Court. 

He then introduced the following witnesses: 

John J. Grant testified, that he knew Mary Perryman in 
her life time; She was the daughter of James Walker, de- 
ceased, and her children were Robert, Freeman, Mary B., 
who married Amos Ward, Elisha, Sarah Ann C.,and Thom- 
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as Perryman. Mary Perryman died some year or two be- 
fore her father, James Walker, who died in 1849. He did 
vot remember to have seen movants in attendance upon the 
first probate of James Walker’s will, and didn’t remember to 
have heard the matter talked of before either of them. He 
thought Robert Perryman was at his father’s, in Upson 
county, while the case was pending, and that he was from 
thirty-five to thirty-seven years old; Freeman Perryman 
was about thirty-four years old, and Mrs. Ward about twen- 
ty-seven, and they resided in Putnam county during the 
pendency of the litigation of the probate of James Walker's 
will, and resided apart from their father Elisha Perryman. 

Daniel Grant confirmed the testimony of John J. Grant, 
as to Mary Perryman andher children; did not know that 
movants bore any part of the expense in caveat to James 
Walker’s will, and did not know that they took any part in 
the trial during the pendency of the litigation. Robert Per- 
ryman, with his wife, called at his house in Upson county, 
on their way from Alabama to Putnam county; and did not 
know whether he lived then in Harris county or Alabama, 
but he lived in one of those places; and he did not remem- 
ber that the subject of James Walker’s will was talked of 
with Robert then or at any other time. He, witness, partici- 
pated in the caveat, though he was not one of the caveators ; 
paid part of the counsel fees, and consulted generally in the 
management and trial of the case, and never knew or heard 
of either of the movants taking any part in paying or enga- 
ging counsel, or advising or consulting in relation to the 
case. That Robert and Freeman Perryman, and Amos Ward 
and wife, lived separate from their father Elisha Perryman. 

James S. Walker testified the same as John J. and Daniel 
Grant, about Mary Perryman and her children, except that 
he did not see Amos Ward to know him, till after the trial 
of the caveat to James Walker’s will; and that he was ac- 
tively engaged as a party in saidcaveat, and was present at 
the trial and during the litigation ; unless he may have seen 
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Robert Perryman passing with his wife through Thomaston, 
he had no knowledge that any of the movants participated 
in any way in the litigation about James Walker’s will; or 
had notice ofit; witness is a cousin to the movants. 

William Taylor testified, that he knew Robert Perryman, 
Freeman Perryman, and Amos Ward, and that in his belief 
they resided in Putnam county during the litigation growing 
out of the caveat to James Walker’s will, and he believed it 
was in 1849 or 1850; and that he saw them at Upson Supe- 
rior Court during the pendency of said litigation, and heard 
Robert Perryman say he had come to see about the probate 
of his grand-father’s will; did not remember seeing movants 
in the Court, but he took or felt no interest in the trial. 

Defendant then offered to prove that it was a fact well 
known and long understood in the family, that James Walker 
had madea_ will many years before his death; and further, 
that neither of the movants was then or had been present du- 
ring this trial; and that parties who had before caveated the 
will, were the only parties present in the Court, assisting in 
the prosecution of this trial, and that they had employed coun- 
sel to manage said suit. The Court rejected the testimony, 
and counsel for defendant excepted. 

Defendant then offered to prove by William A. Cobb, that 
the parties to the caveat in the former trial employed able and 
efficient counsel, and that said suit attracted considerable 
public notice. The Court repelled the testimony, and coun- 
sel for defendant excepted. 

Defendant here closed. 


The movants introduced no testimony. 


In the argument to the jury, the counsel not agreeing as 
to whether the affidavits upon which the rule nisi was 
moved, were before the jury, the Court decided, and so sta- 
ted, in the hearing of the jury, that the affidavits were a part 
of the pleadings in the cause, and the reading them to the 
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jury had been waived, and they were before them as plead- 
ings. To this ruling defendant’s counsel excepted. 

After counsel had concluded their argument, the Court 
charged the jury that Robert and Freeman Perryman, and 
Amos Ward, and his wife, were not in privity with the other 
children of Mary Perryman, who were parties to the former 
caveat ; that said movants were not estopped by reason of 
the judgment rendered against the other heirs at law of James 
Walker, upon the trial of the former caveat to said will. 

The Judge refused to charge, as requested, that in order 
to find for movants, it was necessary for them to show that 
substantial justice had not been done on the former trial of 
the probate of said will. 

The Court further held and instructed the jury, that the 
movants were not subject to the disabilities of legatees, be- 
cause they had legacies in said will; that they were heirs at 
law of James Walker, and the rules and principles of law ap- 
plicable to legatees ofa will propounded for probate, did not 
apply to them in this issue. 

To which charge and refusal to charge, defendant’s coun- 
sel excepted. 

The jury found for the movants, and defendant’s counsel 
moved for a new trial, on the ground that the ruling, charges 
and refusals to charge, before excepted to, were erroneous and 
contrary to law, and because the verdict of the jury was 
contrary to law and evidence. 

The Court refused to order a new trial, and defendant ex- 
cepted. 


O. C. Gipson and J. W. Green, for plaintiffin error. 
Levi Smitu and B. H111, for defendants in error. 
By the Court—Lumrxtn, J. delivering the opinion. 


[1.] Was the Court right in holding, that the fact that a 
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portion of the heirs of Mary Perryman were parties to the 
first proceeding, for the probate of the will of their grand-fa- 
ther, did not preclude the rest, who were neither parties nor 
privies, from moving this second proceeding? We think so 
most clearly. 

Each of these grand-children was entitled, in his own right, 
to his share of his ancestor’s estate; and to contest any con- 
flicting claim. They did not claim through one another. 
The interest of each was separate and independent. There- 
fore,a judgment against a part, did not prevent the rest from 
being heard. Suppose three of six heirs were to sue the ad- 
ministrator to recover their distributive share of the estate of 
their ancestor, and were to fail, would that prevent the re- 
maining three from suing? Surely not. The cases are par- 
allel. Neither were the movants represented by the execu- 
torin the prior proceedings. The executor is only the /egit- 
imus contradictor of the legatees, who take a beneficial inter- 
est under the will sought to be established. Andalthough the 
heirs be named as legatees, still, if their interest as heirs be 
paramount to their interest as legatees, they cannot be said 
to be represented by the executor. 

[2.] When application is made to the Court fora citation 
to issue, calling upon the executor, or the administrator with 
the will annexed, to prove the willin solemn form, the Court, 
upon the ex parte application, supported by affidavit, will 
enquire into the facts, and a prima facie case must be made, 
to the effect, that the movants were not heard in the first pro- 
ceeding. And it is contended, that it must appear that substan- 
tial justice has not been done. And we admit that this doc- 
trine is sustained by some of the precedents to be found in the 
Ecclesiastical Reports. But, we respectfully submit that this 
presumption, it would seem to us, would always arise in fa- 
vor of an applicant who had not beenheard. For, whoshall 
undertake to bar rights, upon the assumption that substantial 
justice has been done him, when he has not been heard ? 
An application of this sort may be assimilated to that for an 
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injunction in equity. The order will be granted, subject to 
be dissolved, upon the hearing. Isit not rather a preposte- 
rous idea, that a new trial should be asked, because, in the 
preliminary proceeding it was not alleged, that substantial 
justice had not been done, when upon the final trial upon the 
merits, the jury rendered a verdict for the movants? 

[3.] It is complained, that the Court refused to allow proof 
to be offered, to show that able counsel were engaged in re- 
sisting the first probate of the will, that many witnesses were 
sworn on the trial; and that the case attracted much atten- 
tion. Well, what of that? 

[4.] Again, it is assigned as error, that the Court refused to 
permit one of the former caveators to testifv thatthe parties to 
the present application had not given their personal attention 
to the case, but that the proceeding was conducted by the 
former movants, and counsel employed by them, and to 
prove, also, that for many yearsit was well known in his fam- 
ily, that James Walker had a will. 

We are unable to perceive the relevancy of the latter testi- 
mony; and the former we hold to be entirely objectionable. 
It has been well characterized by counsel as an ad captan- 
dum movement, designed to prejudice the case, when nosuch 
effect should have been produced by it. I have brothers who 
have attempted to assert their rights, and have been defeat- 
ed. Feeling that injustice has been done and the jury 
have so found the fact to be in this case, they instigate me to 
sue, and aid and abet me in doing so. Who shall condemn 
it? Isit legally or morally wrong? If the opposite side 
supposed this to be « fictitious proceeding, and one not war- 
ranted by the movants, their counsel were in Court to be in- 
terrogated as to their employment. If Robert Perryman and 
his colleagues had no interest inthe litigation, let the fact be 
established, and the suit could be arrested. It could not be 
defeated, however, by a side-wind. 

[5.] As tothe fifth ground in the motion fora new trial, 
Wwe concur with the Circuit Court, that the affidavit was a 
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part of the pleading, and not in the proof of the case. In ei- 
ther view of the subject, it was read to the jury; and that 


was enough. 
Lastly, it is insisted, that the verdict was contrary to the 


evidence. 

The testimony, it will be perceived, was apparently contra- 
dictory. The weight of it was with the verdict. At any 
rate, no fault can be found, that it was not fairly submitted 
under the charge of the Court. Judge Cabiness instructed 
the jury, that “after the first proof of the will, the executor 
cannot legally be called on to bring his letters testamentary 
into Court, and re-prove the will, or, in other words, prove it 
in solemn form, unless the next of kin, who call for such 
proof, show that they were ignorant of the pendency of the 
proceedings had, when the will was proven in common form. 
And it is for you to determine, from the evidence before you 
in this case, whether such proof has been made, And if it 
has not, then the movants have failed to show themselves 
within the rule which entitles them to call on the executor 
for the proof of the will in solemn form.” 

Weare scarcely prepared to endorse fully and unqualified- 
ly the proposition, that a bare knowledge of the pendency of 
the first proceeding will operate as a bar in all cases. It is 
not for the plaintiff in error, however, to complain of the lat- 
itude of the rule thus stated. 

In conclusion, we earnestly invoke the consideration of 
the Legislature to this double probate of wills. Why is this 
allowed? Why not pass a law making the first probate fi- 
nal? A statute which shall provide for the summoning of 
all the parties in interest, in the first instance, and prescribing 
the mode in which it shall be done; personal service if 
within the State, and service by publication if living 
abroad. The expense of attending the re-probate of wills, in 
Georgia, since I have been on the Bench, has cost the public 
more than its Supreme Court. And this is not all. A part 
of the heirs and legatees occupying the same status precisely 
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towards the litigation and its subject matter, fail, and a part 
recover! A mischief so patent, should not be tolerated. 
We disclaim all intention to reflect upon the past. As the 
law now stands, it wasthe privilege of parties to avail them- 
selves of all their legal rights and remedies. We desire only 


to reform the evil in future. 


ee 


Judgment affirmed. 


BensAmMIn F, BreEtow, plaintiff in error, vs. James M, Smite 
and Emanvex Lyan, defendants in error. 


{1.] By the Act of 1823, Cod 512, and those relating to the same subject, it ap- 
pears that summary possession of land was only intended to be given to the 
purchaser at Sheriff's sale, as against the defendant in execution and those 
claiming under him. 

{2.] When a third person sets up independenttitle in himself, under a judgment 
of a Court, the proceeding will be arrested unless the return is successfully , 
controverted, which it is the privilege of the applicant to do. 


Application by purchaser to be put into possession of land 
bought at Sheriff’s sale, in Polk Superior Court. Decision 
by Judge Hammonp, at October Term, 1856. 


Continued at the March Term of this Coutt. 


This was a motion for an order from the Court directing 
and requiring the present Sheriff of Polk county, to put the 
movant, Benjamin F. Bigelow, into possession of a lot of land 
which he had purchased at Sheriff’s sale. 

The land was sold by the then Deputy Sheriff of said coun- 
ty, on the first Tuesday in April, 1854, under a fi. fa. issued 
from a Justice’s Court, at the suit of D. N. Crayton vs. James 
M. Smith, as the property of said Smith, and bought by 
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Bigelow. At the time of the sale Smith was in possession, 
and he only. 

Smith and one Emanuel Lyan who were in possession of 
the premises, being served with notice to show cause why 
the order should not be made, Lyan appeared and showed 
for cause, that he was now the legal owner of the land, in 
possession of the same, by himself and his tenant, the said 
James Smith; that he has title to said land, here in Court, 
ready to be exhibited, and a judgment rendered in his favor 
for said premises, in an ejectment cause tried at this Term of 
this Court. That the sale made by the Sheriff, under which 
Bigelow claims to be put into possession, was, on the 4th 
April, 1854, by a former Sheriff, not now in office; and re- 
spondent has been informed, and he believes that Bigelow 
bought in said land for Smith, and that he, Smith, was the 
real purchaser, and not Bigelow. And at the time of said 
sale, Smith had no title to the land, except a naked posses- 
sion, which he yielded to this respondent when he became 
the owner thereof. 

Respondent further answered, that he is advised and be- 
lieves that Bigelow, by reason of his purchase, at Sheriff sale, 
(if bona fide for himself) acquired no other title or right in 
and to said land, than Smith, the defendant in execution, had, 
which was a mere naked possession; and if Bigelow de- 
layed obtaining the possession, until this respondent had en- 
tered under a legal title, he cannot, at this late day, by this 
summary proceeding, acquire the possession by ejecting re- 
spondent, or Smith, his tenant, from the possession, but must 
assert his claim by action at law, or bill in equity, when the 
rights of all parties may be fairly and deliberately investiga- 
ted and adjudicated. 


The Court, upon this showing, refused to make the order 
moved for. 


Counsel for Bigelow, then moved to be allowed to contro- 
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vert said showing and to traverse the answer made by Lyan 
for himself and Smith. The Court refused to allow the an- 
swer to be controverted, and passed the following order, 
to-wit: “Upon hearing the motion, cause shown, and argu- 
ment, it is ordered, that the motion be refused.” 

To all which rulings and refusals, counsel for Bigelow ex- 
cepted. 


Cuisopm & Wappe tt, for plaintiff in error. 
ALEXANDER, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


The Act of 1823, Cobb 512, provides that, “when any 
Sheriff or Coroner shall sell any real estate by virtue of, or 
under the authority of any execution, it shall be the duty of 
such Sheriff or Constable, (as the case may be,) upon appli- 
cation, to put the purchaser, his or her agent, or attorney, in 
possession of the real estate sold; Provided, That this Act 
shall not authorize the officer making the sale, to turn out 
any other person than the defendant in execution, his heirs, 
or their tenants; if such other person were in possession at 
the term of the rendition of the judgment; or if such person 
has acquired such possession under the judgment of a Court 
of competent jurisdiction, or claim under the person or per- 
sons acquiring such right by the judgment of such Court.” 

By an examination of this and the several other statutes, 
relating to the same subject, it is apparent that possession 
was intended to be given, only as against the defendant in 
execution, and those holding under him, And, conceding 
this to be the true construction of the law, the applicant had 
made out a prima facie case, so as to entitle him to a writ. 
The land was sold as the property of Smith. He was in pos- 
session at the time of the rendition of the judgment, when the 
sale took place, and when this application was made. But 
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Lyan comes in and shows for cause against the rule: 1st. 
That Bigelow bought the land for Smith, and not for himself. 
And secondly, in terms of the Act recited, that he himself 
had acquired possession of this tract of land, under the judg- 
ment of a Court of competent jurisdiction; and that Smith 
is now in as his tenant. 

If this be so, Smith cannot be summarily ejected. 

But why should Bigelow, instead of being remitted to his 
action, not be allowed to traverse the return of Lyan? Hav- 
ing brought his case within the statute, why refuse him the 
relief which it gives, without a hearing? And why not set- 
tle this controverted title in this way, as well as by an action 
at law? 

For refusing this privilege to the purchaser, we are con- 
strained to reverse the judgment. 


Judgment reversed. 





Tuomas McCurry, plaintiff in error, vs. Wittram Rosrnson 
and Jesse M. Woop, defendants in error. 


A defence which can be set up only in equity, is not lost by not being set upat 
law. 


In Equity, in Polk Superior Court. Decision on demur- 
rer, by Judge Hammonp, at October Term, 1856. 


This was a bill for discovery, relief and injunction, filed by 
Thomas McCurry against William Robinson and Jesse M. 
Wood. 

The complainant alleges that in October, 1845, he pur- 
chased of defendant, Robinson, two lots-of land, containing 








SUPREME COURT OF GEORGIA. 


. McCurry vs. Robinson ‘and Wood. 


forty ai acres each, for the sum of one hundred and sixty dol- 
lars, payable in three instalments, and for which he gave his 
three promissory notes, due respectively, 25th December, 
1845, 1846 and 1847, and that Robinson executed and deliv- 
ered to him his bond for titles to be made upon the payment 
of the purchase money; that the trade was made in the coun- 
ty of Cobb, but Robinson resided in the city of Savannah, in 
the county of Chatham; that complainant moved on said 
land, cleared about fifty acres, made other improvements, and 
has contined to reside thereon, from a short time after said 
purchase to the filing of this bill. 

The bill further alleges that no application or demand for 
payment having been made upon the maturity of the first 
note, that complainant wrote to Robinson, in Savannah, in- 
forming him that he was ready to pay the same; and com- 
plainant avers that he has been ready and willing to pay all 
said notes as they became due; but he received no answer 
from Robinson, and he did not know where said notes were, 
or to whom to pay the money due thereon; they were never 
presented for payment, or any demand ever made upon him 
by Robinson, or any one else; that in June, 1849, without 
notice to complainant, Robinson fraudulently sold and con- 
veyed said land to Jesse M. Wood, who lived on adjoining 
Jand, and who also had full knowledge of the purchase of said 
premises by complainant, from Robinson, and of his posses- 
sion of, and claim to the same. 

That Wood instituted ejectment against complainant for 
said land, and obtained a verdict in his favor,and now threat- 
ens to dispossess complainant and evict him from the prem- 
ises. 

The bill further alleges that complainant would have filed 
his bill, and interposed his equitable claim and title to said 
Jand, and enjoined said action of ejectment prior to the ver- 
dict and judgment, but pending said suit, the county of Polk, 
in which the land is situated, was cut off and organized from 
the county of Paulding, in which the action was originally 
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instituted, and he was informed by his attorney that nothing 
would be done in the case, at the first term after its transmis- 
sion from Paulding to Polk Superior Court. Relying upon 
this information, he failed to make any preparation at said 
term, when his case was called, a continuation refused, and 
a verdict rendered against him. 

The prayer of the bill is for discovery, and that the defend- 
ants be enjoined from enforcing their verdict and judgment 
in ejectment, and that the conveyance from Robinson to 
Wood be annulled, and that Robinson be decreed, upon the 
payment of the purchase money and interest to him, (and 
which complainant tenders and offers to bring into Court,) 
to execute titles to complainant, for the land in controversy. 





The Chancellor sanctioned the bill and granted the injunc 
tion. 


To the bill defendants demurred, for want of equity. 


Upon the hearing, after argument, the Court sustained the 
demurrer and dismissed the bill. And to this decision coun- 
sel for complainant excepts. 


J. R. Avexanper and T. A. Laruam, for plaintiff in error. 


E. D. Cutsoxm, for defendants in error. 
By the Court—Bennine J. delivering the opinion. 


The effect of the contract, between Robinson and McCur- 
ry, was such, as to make Robinson hold the legal title to the 
land, in trust for McCurry on McCurry’s paying the purchase 
money. Therefore, the effect of the contract was, to put the 
equitable title to the land in McCurry. 

This equitable title, McCurry did not lose by his failure to 
pay the purchase money at the time when it fell due; for, 
in the first place, the contract was one in which, the fume of 
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this payment, was not essen¢ial; and in the second, McCur- 
ry had, perhaps, used sufficient diligence in trying to pay the 
money at the time when it fell due. 

This title in McCurry, however, being but an equitable ti- 
tle, and an equitable title not giving him the right to the le- 
gal title until the payment of the purchase money, this equit- 
able title being, in other words, one that was not complete, 
was not a title by which, he could defend himself from an 
action of ejectment, founded on the legal title. Pitts vs. Bul- 
lard, 3 Kelly. 

Wood stood in Robinson’s shoes, for when he purchased 
from Robinson, he had notice of McCurry’s title. 

These things being so, what was the right which McCur- 
ry had, as against Wood and Robinson? It was the right to 
a specific performance of the contract of purchase, on his 
payment, or tender of the purchase money. 

Did he lose this right, by letting the judgment in the action 
of ejectment, go against him before he filed his bill praying 
for such specific performance ? 

He did not. His equitable title, all the title which he had, 
was one that he could not set up in a Court of law. There- 
fore, the judgment in the ejectment suit decided nothing 
against that title. Pollack vs. Gilbert, 16 Ga. Rep. 398. 

We think, then, that the Court erred in holding, that there 
was no equity in this bill, 


Judgment reversed. 
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Witi14M Lows, plaintiff in error, vs. ALEXANDER S. Brooks, 
administrator, defendant in error. 


The common law doctrine of survivorship among joint tenants was abolished 
by the fifty-first section of the Constitution of 1777. 


In Equity, in Upson Superior Court. Decision on demur- 
rer, by Judge Canriness, at May adjourned Term, 1857. 


This was a bill filed by Alexander S. Brooks, administra- 
tor of John Lowe, deceased, against William Lowe, to re- 
cover the share or interest of his intestate in two negroes 
and their hire, alleged to be in the possession of defendant. 

The bill alleges that Mary Rabun of the county of Han- 
cock, departed this life, leaving in full force her last will and 
testament, bearing date the 7th January, 1841; and that in 
and by the 9th clause of said will, testatrix directed that 
certain negroes therein named, (to-wit, Rhoda, Violet, Mar- 
tha, Haywood and Francis) should besold, and that the pro- 
ceeds of said sale be equally divided between her children, 
Martha Battle, Amanda L. Cato, Maria E. Wooten, and the 
children of her deceased daughter Elizabeth Lowe; said 
children to have one share, which is one-fourth of the pro- 
ceeds of said sale. That at the time of testatrix’s death 
there were three children of said Elizabeth in life, to-wit., 
James Lowe, since deceased, John Lowe, deceased, compla- 
nant’s intestate, and Emma Lowe, a minor now in life. 

The bill further states that in the year 1841, after the death 
of testatrix, the defendant William Lowe, who is the father 
of said James, John and Emma, received two negroes, Rho- 
da and Violet as the share or portion to which his children 
were entitled under the 9th clause of said will. That he re- 
ceived and has held said negroes for the benefit of his said 
infant children. That he has retained the possession of them, 
receiving and enjoying the profits of their work and labor 
ever since, and now has them. That complainant as the 
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administrator of James Lowe, is entitled to one-third of said 
negroes and their hire. That defendant refuses to deliver to, 
or account with the complainant for the share or interest of 
his intestate in and to said negroes and their hire, but denies 
his right to any part thereof. 


The following is the clause of the will of Mary Rabun, 
deceased, by which the joint estate or tenancy was created, 
to-wit: 

Art. 9. The balance of my negroes, viz., Rhoda, Violet, 
Martha, Haywood, and Francis, I wishsold, and the proceeds 
equally divided between my children, Martha Battle, Aman- 
da L. Cato, Maria E. Wooten, their heirs, &c., and the chil- 
dren of my deceased daughter, Elizabeth Lowe, said chil- 
dren to have one share, which is one-fourth of the same. 


Defendant demurred to the bill for want of equity in this, 
that under said will, James, John and Emma took an estate 


as joint tenants, and that upon the death of James and John, 
the whole vested in Emma as survivor. 

The Court overruled the demurrer, and counsel for defend- 
ant excepts and tenders his bill of exceptions, &c. 


T. W. & C. T. Goong, for plaintiff in error. 
Smitu, for defendant in error. 
By the Court.—Bewnnine, J. delivering the opinion. 


John, James, and Emma Lowe were joint tenants of the 
slaves in dispute. John and perhaps James, died. 

The question is, whether John’s interest in the slaves, in 
whole, or in part, went on his death, to Emma. 

By a rule of the common law, on the death of one joint 
tenant, the property, held in joint tenancy, whether real, 
or personal, went to the surviving joint tenants. 
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In 1828, the Legislature passed an act in these words: 
“ Whereas, it is doubtful whether the right of survivorship, 
as under the English law, does not still exist in this State, in 
all estates of joint tenancy.” 

“ Be it enacted, That from, and after, the passage of this 
act, when two or more persons shall hold and possess any 
estate of lands in joint tenancy, in this State,and one or 
more of said joint tenants may depart this life during the 
existence of said estate, the title or interest of the deceased 
joint tenant, in said estate, shall not go and become the pro- 
perty of the surviving joint tenant or tenants, as under the 
English law, but that the same shall be distributed as all 
other estates, under the existing laws of this State.” Codd’s 
Dig. 545. 

This act confines itself to estates in “Jands.” 

In 1854, the Legislature extended the act “to personal es- 
tate held in joint tenancy.” cts of 1853-4. 70. 

But John Lowe, the one of the joint tenants in this case, 
who is dead, died defore the year 1854. So, at least, it is as- 
sumed, by the counsel on both sides. 

That act, therefore, cannot affect the question. 

But it is insisted for the defendant in error, that this com- 
mon law principle of survivorship among joint tenants, did. 
not exist in this State at the time when even the first of those 
two acts was passed. It is insisted for him, that this doctrine 
had been abolished by the people, or by the Legislature, long 
before 1828, - 

The question for us, therefore, is, whether this position ta- 
ken for the defendant, is true? To that question, I proceed. 

A part of the 51st section of the Constitution of 1777, is 
as follows: 

“Estates shall not be entailed; and when a person dies 
intestate, his or her estate shall be divided equally among 
his or her children; the widow shall have a child’s share or 
her dower at her option.” 

“A person”—this is equivalent to a general term. It 
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means any person. It must therefore equally include, per- 
sons who are sole tenants, and persons who are tenants in 
connection with others; as, tenants in common, tenants in 
coparcenary, and joint tenants. 

If, therefore, the meaning of the term, “a person,” had 
been expressed in full in the part of the quoted section of 
the Constitution, that part would have taken this form— 
“and when any person, whether sole tenant, tenant in com- 
mon, tenant in coparcenary, or joint tenant, dies intestate, 
his or her estate shall be divided equally,” &c. 

And if the part had taken this form, it would have inclu- 
ded the sense, if not almost the very operative words, of the 
act aforesaid of 1828. “And one or more of said joint ten- 
ants may depart this life during the existence of said estate, 
the title or interest of the deceased joint tenant,’ &c. shall 
be distributed,’ &c. These are the operative words of that act. 

It must follow, that if the act of 1828 was sufficient to 
abolish this doctrine of the survivorship among joint tenants, 
then the above quoted part of the Constitution of 1777, was 
also sufficient to abolish the doctrine, and therefore, it must 
follow, that this part of the Constitution of 1777, did abolish 
the doctrine. 

But even if we did not have the Act of 1828, to aid us in 
the interpretation of this part of the Constitution of 1777, 
we should, I think, have to come to the same conclusion. 

First, let us look to the words of this part: The words, a 
“person,” in the part, being equivalent to the words, any 
person, they include a person, though he be, a joint tenant. 

If then we express what is thus impliedly included, the 
part of the Constitution in question, would stand as follows: 
“when any person not excepting a joint tenant, dies intes- 
tate, his or her estate shall be divided equally,” &c, 

It may be assumed, therefore, that this part of the Consti- 
tution, says, that the estate of any person not excepting a 
joint tenant, when he dies intestate, shall be equally divided 
among his wife and children,” &. 
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What then means the expression, the estate of a deceased 
person, when applied to the case of a deceased person, who 
died a joint tenant? Does it mean that estate only which 
he held as sole tenant, or that, and also the estate which he 
held as joint tenant? 

The answer of men unskilled in the law, would doubtless 
be, that the expression means all the estate which the de- 
ceased person had when he died, including that which he 
had, as joint tenant, as well as that which he had, not as 
joint tenant. 

This, too, would, doubtless, as we have seen, have been 
the answer of the Legislature of 1828, for the operative 
words of their act aforesaid, differ little, from the expression. 
under consideration. 

And if this would be the answer of the generality of men, 
and the Legislature itself, perhaps, we ought to be satisfied, 
and ought to say, it is the answer. 

But is it impossible, that this might not also be the an- 
swer of the lawyer? Is it certain, that the law, (the com- 
mon law,) says, that what a dead man holds as joint tenant, 
when he dies, cannot be a part of his estate after his death, 
but, without having become any part of that estate, must 
pass directly to the surviving joint tenant? To say so, is to 
say, that a joint tenant cannot be a tenant in fee simple, out 
can only bea tenant in some limited fee, or, a tenant for life; 
for what belongs to a person, as tenant in fee simple, be- 
comes a part of his estate on his death. But, it is beyond 
question, that a person may be joint tenant in fee simple. 

And to say, (in the case of a joint tenancy in fee simple, 
and death of one of the joint tenants) that the survivor takes 
the part of the estate that had belonged to the deceased one, 
as successor to Aim, is not to do more violence to the con- 
veyance creating the joint tenancy, if as much, as would be 
done to it, if we said, that such survivor takes as successor 
to the maker of that conveyance; (and we Aave to say, that 
he takes as successor to the one or the other,) for the convey- 
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ance being one in fee, is a conveyance to the two joint ten- 
ants and their heirs; the effect of which is, to create two fee 
simple estates, joined together, it is true, but still two, one in 
one joint tenant, the other, in the other; and to say, that the 
survivor takes the one of these two estates, that was the es- 
tate of the other, as successor to the maker of the conveyance, 
that is, by the conveyance is to say, what the conveyance it- 
self opposes, for the conveyance gives to him who is the sur- 
vivor, but one of the two estates, and the other of the two 
estates, it gives to him who has become the deceased joint 
tenant, The survivor cannot take by the conveyance. 

It follows, then, that he must take by the Jaw. 

Taking by the /aw—it is as easy to consider him, as ta- 
king under the deceased joint tenant, as it is, to consider him, 
as taking under the creator of the joint tenancy. Consider- 
ed as taking under the deceased joint tenant, what he takes, 
must, of course, be something that belongs to the estate of 
that tenant. And this something is what that tenant had held, 
as joint tenant, when he died. 

Therefore, we may say, in answer to the question, under 
consideration, that it is nof certain, but that, what a dead 
man held as joint tenant when he died, may by the /aw con- 
stitute a part of his estate after his death, and consequently, 
that it is not certain, but that, when what he so held passes 
to the survivor, it has to pass to him as a part of the estate 
of the deceased joint tenant. 

Littleton, goes no further, I think, than to say, that the 
survivor takes by ¢he Jaw. In one place he says, that the 
survivor “hath the land by the survivor, and hath not, nor 
can claim anything by descent from his companion,” &c. 
Sec. 286. In another place he says, “by his death all the 
land presently commeth by law to his companion which sur- 
viveth, by the survivor.” Sec. 287. Thus, we may say, 
comes dower to the widow. We do not say, it comes by 
descent ; yet it 7s cast upon her by the /aw. So, of estates 
by the curtesy, and estates after possibility of issue extinct. 





ATLANTA, AUGUST TERM, 1857. 331 


Lowe vs. Brooks adm’r. 








But Coke commenting on the section first quoted from, 
says, “and the cause, wherefore the survivor shall not hold 
the land charged, is, for that he claimeth the land from the 
first feoffor, and not by his companion, which is Littleton’s 
meaning when he saith, (that he claimeth by survivor,) for 
the surviving feoffee may plead a feoffment to himself, with- 
out any mention of his joint feoffee.” 

So much for the argument from the words aforesaid, of 
the Constitution of 1777. 

I think, we may safely say, that the contemporary inter- 
pretation of this part of that Constitution was, that the part 
abolished this common law doctrine of survivorship among 
joint tenants. Otherwise why was it, that the Legislature 
waited until 1828, before it interfered with the doctrine. The 
doctrine is one at war with every natural instinct. 

And when the Legislature did in 1828, interfere with it, 
the language used by it, shows, that it did so, not as believ- 
ing the doctrine to be in force, but out of abundant caution, 
lest it might be in force. The preamble of the Act of 1828, 
begins—“ Whereas it is doubtful whether the right of sur- 
vivorship” &c, “does not still exist.” May we not say from 
this language, that if the question had been put to vote be- 
fore this Legislature, whether the law was or was not in 
force, the vote would have been, that it was not in force. 

It is undisputed, that this part of the Constitution of 1777, 
abolishes primogeniture; that is, postpones the first born son 
to the widow and the children collectively; and all the rea- 
sons that exists, for postponing him to them, equally exist 
for postponing a surviving joint tenant to them, and a strong 
reason besides; he is, or, may be, a stranger to the blood of 
his companion. 

Again, the first clause of this part of the Constitution of 
1777, is, “estates shall not be entailed.” 

The law of entails tended to make property accumulate in 
the hands of a single person; but it was a law that supplied 
the means of gratifying one of the instincts of our nature, 
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the desire to keep our property together, and in our own 
hands, or in the hands of some of our relatives. 

The law of survivorship among joint tenants, also, has 
this tendency, although it has the tendency in a less degree ; 
and, then, it is nota law by which any natural instinct of 
the party whose property it disposes of, can be gratified, but, 
on the contrary, is a law by which one of the best and strong- 
est of his instincts, may be defeated; the desire that his 
wife and children may enjoy the property which, when he 
dies, he leaves behind him. 

Upon the whole, then, we think that the common law doc- 
trine of survivorship among joint tenants, was abolished by 
the Constitution of 1777. 

If we are right in this, the doctrine has never since the 
date of that Constitution, been in force, and the adopting Act 
of 1784, adopted no laws that were against the Constitution of 
1777. And there is no other adopting act. 


So we think, that the judgment of the Court below ought 
to be affirmed. 


Judgment affirmed. 





TyrREL BarksDALE, propounder, plaintiff in error, vs, Eusr- 
Bius A. Hopxins and wife, e¢ a/,caveators, defendants in 


error, 


[1.] If a will is before a probate Court for probate, and a second will is pleaded 
as a revocation of the first, the probate Court may take notise of the second, 
although it may be, that the second isone which has not been admitted to 
probate, andone which is not offering itself for probate; consequently, the 
probate Court may hear proof touching the execution of the second. 

{2.] The judgment in a propounding for probate, does not bind an heir who 
was not a party to the proceeding, and who had no knowledge of the pro- 
ceeding. : 
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Caveat to will, in Upson Superior Court. Tried before 
Judge Caniness, May Term, 1857. 


This was an appeal from the Ordinary, on the propound- 
ing of a paper dated in 1848, as the last will and testament 
of Mrs. Macharine Bunkley. The administrator of Edward 
G. Harvey, E. A.Hopkins, and his wife, as heirs at law, en- 
tered a caveat, on the ground that, in 1850, the deceased, by 
a paper properly attested, under the statute of frauds, revoked 
this paper of 1848. 

On the trial, propounder proved the execution of the pa- 
per of 1848, Caveators then proposed to prove the paper of 
1850, in which there was a revoking clause, by the same wit- 
ness, Propounder objected, on the ground that the Superior 
Court had no jurisdiction to hear the proof. The Court 
overruled the objection, and propounder excepted. 

After the paper of 1850 was given in evidence, propound- 
er offered in evidence the record of the Superior Court of Up- 
son county, and the remititur from the Supreme Court, set- 
ting aside and annulling the paper of 1850 as a will. Cavea- 
tors objected that the copy of the bill of exceptions was a 
part of the record and not included. The Court so held,and 
propounder excepted. 

The propounder then offered the entire record; to which 
caveators objected on the grounds: 

1st. Because they were neither parties or privies to the 
judgment. 

2d. Because the record showed that the revoking clause 
was not in issue on said trial. 

3d. Because the record showed that the judgment was ob- 
tained upon the evidence of John M. Barksdale, who was a 
large legatee under the will of 1848, now propounded for 
probate, and could not be used as evidence in his favor. 

Propounder introduced some evidence to show notice of 
the pendency of the litigation, to Edward G, Harvey, and 
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Eusebius A. Hopkins, and also a deed from Hopkins to 


Bunkley, for his interest in the estate. 
The Court sustained the objections, and ruled out the re- 


cord, and propounder excepted. 

Propounder moved to withdraw the paper of 1850, from 
the jury, on the ground that it was once of record in the 
Ordinary’s office. The Court refused the motion, and pro- 
pounder excepted. 

Propounder then moved for a continuance, on the ground 
that they had knowledge of the death of Mrs. Hopkins, 
which had just been communicated to their counsel. The 
Court refused the motion, and propounder excepted. 


B. Hixt, and Levi Sairu, for plaintiff in error. 


T. R. R. Coss, and C. Peerues, for defendants in error. 


By the Court.—BenninG, J. delivering the opinion. 


Tyrrel Barksdale propounded a writing in the Court of 
Ordinary of Upson county, for probate, as the will of Mrs. 
Macharine Bunkley. The writing was dated in 1848. 

To the admission of the writing to probate, Edward G. 
Harvey, Eusebius A. Hopkins and his wife, Anna, as persons 
“of the next of kin’ to Mrs. Bunkley, entered a caveat, rest- 
ing on several grounds. 

Among the grounds was this: “That the said pretended 
will was revoked by the testatrix during her life time ; to-wit : 
first, by actually cancelling and obliterating the seal attached 
thereto, with the intention of thereby exhibiting the animus 
revocandi; and secondly, by subsequently, on the 28th Jan- 
uary, 1851, (a mistake doubtless for 1850,) executing, in the 
presence of three credible witnesses, an instrument in wTi: 
ting, whereby, she expressly revoked all former wills by her 
made.” 

What is thus contained in this ground, is all that the ca- 
veat said about this “instrument in writing” of 1850. The 
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caveat did not say, whether the caveators offered the instru- 
ment itself, for probate, or not. 

The issue, then, raised by the allegation respecting this 
instrument, was, whether the instrument revoked the wri- 
ting of 1848, propounded by Barksdale for probate. 

This issue wasone raised in the Court of Ordinary, but 
carried, by appeal, into the Superior Court. In respect to 
this issue, therefore, the Superior Court became a probate 
Court; and consequently, whatever was admissible as evi- 
dence on the issue, whilst it was in the Court of Ordinary, 
was, in like manner, admissible on the issue after it got into 
the Superior Court. 

This being an issue—I may say the issue—and this is- 
sue being thus in the Superior Court, as a probate Court, it 
came on for trial; and on the trial of it, the counsel for the 
caveators, presented the instrument in writing pleaded by 
them in the caveat, as aforesaid, to one of the subscribing 
witnesses to the instrument, and offered to prove it by him. 

The instrument thus presented to the witness, was one of 
which the commencement was as follows: “State of Geor- 
gia, Upson County. I, Macharine Bunkley, being in feeble 
health, yet of sound disposing mind and memory, do con- 
stitute and ordain this my last will and testament, revoking 
all others.’ The rest of the instrument, in twenty-two 
“items,” purported to make dispositions of her property, and 
to appoint an executor, The instrument purported to be 
signed by her, to be subscribed by three persons as witness- 
es, and to be dated the 28th ofJanuary, 1850. 

If this instrument was valid as a will, and the clause of 
revocation wasa part of it, as the part of a will, then it is 
plain, that the instrument as a valid will containing this clause, 
would sustain the allegation of revocation, in the caveat; and 
if the instrument was not valid asa will, yet, if the clause of 
revocation was not a part of it as the part of a will, but was 
a separate, independent, writing of revocation; or if the 
clause, though a part of the instrnment as the part of a will, 
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was also something additional, by virtue of which something 
it was to have operation, whether the rest of the instrument 
had operation or not, then, it is equally plain, that the instru- 
ment, though itself not valid as a will, yet, as containing a 
valid writing of revocation, would sustain the allegation of 
revocation, contained in the caveat. 

In any case, therefore, it is manifest, that evidence in proot 
of the instrument, would be pertinent. 

This being so, the counsel for the caveators, offered as 
aforesaid, in proof of the instrument, the evidence of one of 
its subscribing witnesses. 

To the admission of this evidence, the counsel for the pro- 
pounder, presented objections of which, the following is the 
substance: 

Ist. They said, that in every case, in which an instrument 
is to be used as a will, one single case excepted, the only evi- 
dence admissible in proof of the instrument, is the judgment 
of a probate Court, establishing the instrument as a will; 
that the single excepted case is that in which, the instrument 
itself, being offered for probate, toa probate Court; that this 
instrument was not itself being offered for probate to the 
Court; therefore, that, if the purpose of the caveators, was 
to use this instrument, including the revocatory words, as a 
will, then the evidence of a person subscribing the instrament 
as a witness, was not admissible in proof of the instrument. 

2dly. They said, that if ah instrument written for a will, 
has in it words revocatory of all other wills, those words can 
be operative, only in case the instrument shall be operative 
as a will; that therefore, if the purpose of the caveators, was 
to use the revocatory words in the instrument by themselves, 
to show a revocation of the will of 1848, the purpose was an 
illegal one, and that no evidence of any sort, was admissi- 
ble in aid of an illegal purpose. 

Were these objections good ? 

And first is it true, that in a probate Court, (the Court was 
sitting as an appellate probate Court,) an instrument intended 
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to be used as a will, to show that another instrument pro- 
pounded as a will, has been revoked, cannot be proved by 
any other evidence, than that ofa judgment of probate, ex- 
cept in the single case in which, the instrument, not having 
been admitted to probate, is itself offered for probate ? 

Now that this proposition may be true, a second one has to 
be true; viz., this: that in a probate Court, a willcan have no 
revocatory efficacy, unless it has been admitted to probate, or 
is offering itself for probate. Is, then, this latter proposition 
true? 

If a man by will gives property to A., and by asecond will 
gives the same property to B., and B. dies before A., or B. is 
a person, that by reason of some disability, cannot take the 
property given, the second will revokes the first; and yet, in 
both of these cases, the second will is void. Com. Dig. “Es- 
tate by Devise.” “ Revocation. (F. 1.) and note. This 
proposition, I believe, is not disputed. 

These are cases in which, it cannot be true, that the revo- 
king will was admitted to probate: the revoking will was 
void. They are cases too, in which, it cannot be true, that 
the revoking will offered itself for probate; that a will pro- 
fessing itself to be revoked, should yet offer itself for probate, 
is absurd. 

This second proposition, then, is not true. What is the 
true proposition on the subject, to be deduced from these 
cases? It would seem to be this: that whenever a will is 
efficacious for the purpose of revoking a former will, a pro- 
bate Court may take notice of it for that purpose, although 
such will is one that has not been admitted to probate, or, 
even one that is not capable of being admitted to probate. 

And this same proposition would seem to follow also,from 
the nature of the jurisdiction of a probate Court. That Court 
has power to say what is, and what is not, a will, and there- 
fore, has power to say, what is, or is not, a cause of prevent- 
ing a writing from being a will. Having this power, it can 
determine for itself, whenever the occasion requires it, wheth- 
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er a writing is a will or not: itdont have to wait for some 
other Court to determine that question for it. 

In England, the common law Courts do not notice a will 
of personalty, unless it has been admitted to probate. Why? 
Those Courts have no jurisdiction over wills of personalty. 
They do notice wills of realty, although they cannot have 
been admitted to probate. Why? They have jurisdiction 
over wills of realty. 

The power given by statute to our probate Court, the Court 
of Ordinary, is general, and is unrestricted. “The Inferior 
Courts in each county shall have jurisdiction and authority 
to hear and determine all causes, matters, suits, and contro- 
versies, testamentary, which shall be brought before them, 
touching the proof of wills”? &c. Cobb Dig. 281. This is 
the language of our statute. 

Now when a first will is offered to the Inferior Court, for 
probate, and a second is pleaded as a revocation of the first, 
whether the second is a revocation of the first or not, isa 
“ matter” “ touching the proof of” the first. It is a “ matter” 
therefore which, by this statute the Inferior Court has the 
power to hear and determine. But it is such a matter that 
the Court cannot determine it, without determining, whether 
the second is a will or not; for the whole revocatory virtue 
of the second depends on whether, it isa willor not. There- 
fore by the statute the Court has the power to determine, 
whether the second is a will or not. And there is nothing 
expressed in the statute, to restrict the exercise of this power, 
to the case in which the second will is itself offered for pro- 
bate, in addition to being pleaded to show a revocation of the 
first. And what principle of construction is there, that would 
authorize, much less compel us, to say, that there is any thing 
implied in the statute so to restrict the exercise of the power. 
I know of none. 

[1.] Upon the whole, then, we think, that if a will is pre- 
sented for probate, and a second will is plead as a revoca- 
tion of the first, the probate Court may take notice of this 
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second will, although that will may not have been admitted 
to probate, and although it may not be offered for probate ; 
and, consequently, that such Court may hear the proof touch- 
ing the execution of the second will. Therefore, we think, 
that the Court was right in receiving the evidence of the sub- 
scribing witness to the will of 1850. 

It may be remarked, however, that it is not clear, although 
the counsel for the propounder seemed to assume it to be so, 
that this will of 1850 was not before the Court for probate. 
The plea in the caveat, (supra) seems to have been studi- 
ously so framed, that the caveators might, according to the 
exigency of their case, at option take either alternative, that 
the will was offered for probate, or that it was not offered for 
probate. 

The conclusion to which we have come, overruling as it 
does, the first of the propounder’s two objections to the admis- 
sion of the evidence, relieves us from the necessity of deci- 
ding the second of those objections; for if the evidence was 
legal for any purpose, as, to show the instrument of 1850, @ 
will with a clause of revocation, it was admissible; and 
whether it was admissible or not, was the only question. 

But as the second of the two objections, wasthe one main- 
ly argued by the counsel on both sides, the Court will express 
the inclination of its opinion on that objection. 

Is it true, then, that the clause of revocation in the instru- 
ment of 1850, could not be operative unless that instrument 
was operative as a will? 

And first has aman the power to insert a clause of that 
sort which shall be operative, whether the instrument in 
which it is inserted, shall be operative as‘a will or not? Sup- 
pose a man, having made a will, makes a second, in which, 
he says this: “I hereby revoke my former will, and I do so, 
whether this, my present will, has effect or not, for it is my 
wish, that, under no possible circumstances, shal] that will 
stand, as, I would much rather die intestate, than die leav- 
ing such a will as that.” Now has the man the power to 
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insert such aclause as this, in his secondwill? Isuppose, that 
nobody will deny him, the power. The whole law on the ques- 
tion, is contained in two sections of the statute of frauds; the 
sixth,and twenty-second ; the former, relating to the revocation 
of wills of lands, the latter, to the revocation of wills of goods. 

The former contains these words: “ but all devises and be- 
quests of lands and tenements, shall remain and continue in 
force,’ “unless the same be altered by some other will, or 
codicil, in writing, or other writing of the devisor, signed in 
the presence of three or four witnesses, declaring the same.” 

Itis not said here, that this “ other writing” may not be 
contained in a will. 

The latter of the two sections, contains these words: “ No 
willin writing concerning any goods,” &c., “shall be repeal- 
ed” “by any words, or will by word of mouth only, except 
the same be in the life time of the testator committed to wri- 
ting, and, after the writing thereof, read unto the testator, and 
allowed by him, and proved to be so done by three witnesses 
at the least.” Cobb Dig. 1128, 1129. 

Nor is it said here, that the “ words” to be “committed to 
writing,’ may not be “committed to writing” in a will, 
There is nothing, in either section, requiring more than that 
the revocation shall be in writing, shall be read to the wri- 
ter,and be subscribed by as many as three witnesses, There- 
fore, there is nothing in either, requiring, that the revocatory 
writing shall not be inserted in a will. 

A man has the power, then, to insert in his will, a revoca- 
tion that shall be operative, though it turn out, that the will 
itself shall be inoperative. 

Having the power, a man may, if he pleases, insert in his 
will a revocation that shall be operative independently of 
the will. 

This being so, it follows that in every case,in which there 
are two wills of which, the latter contains a clause revoking 
all other wills, or contains testamentary dispositions repug- 
nant to the testamentary dispositions contained in the earli- 
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lier, and the later fails as a will, the question whether the 
later revokes the earlier, will be a question of intention. Sec. 
1. Eccl. R. 472, 120. 

And being a question of intention, it will be a question 
for the jury. In the determination of this question in any 
case, the jury will have, of course, to look to all the facts of 
the case. 

And, in estimating the value of the facts in any particular 
case, on this question, the jury will have to rely much, on 
their own good senseand discretion. Inthe nature of things, 
they will not be able to derive much aid from decisions. 
The facts of one case, especially when the case is of the kind 
in question, are notlike the factsof another. Even when one 
fact in a case of this kind, is like one fact in another case of 
this kind, the rest ofthe facts in the one, will be different 
from the rest of the facts in the other. And a decision can 
determine the value of the facts of the case in which the de- 
cision is made, andthe value of those facts only. And of 
them, the decision can determine only the aggregate, not the 
separate, value. 

It may be supposed that there is one fact which all cases 
of this sort, will have in common; viz: the fact the later 
will, (or deed,) contains a general clause revocatory of former 
wills, or, contains dispositions, repugnant to the disposi- 
tions of the former will, may we not expect decisions to give 
us the value of this one fact,on this question of revocatory 
intention. Hardly, I think, because I think, that there is 
not a single case to be found, in which this was the only fact. 
In every case I think this fact has been accompanied by one, 
or more important auxilliary facts. And there have been ca- 
ses, and more than one or two, in which the decision said, 
that, this fact though aided by strong auxiliary facts, did not 
avail to show a revocatory intention. There has been at 
least one case in which, the decision was that this fact aided 
by an auxiliary fact, or perhaps by two, did avail to show a 

24 
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revocatory intention. But that case, nor the others tell us 
the separate value of this fact. 

That case was the noted case of Onions vs. Tyrer 2 Vern, 
742, In that case there was, Ist, this fact; 2dly, the fact, 
that the second will was like the first in every respect, except 
that it"merely changed a trustee; 3dly, there was, perhaps, 
what was deemed by the Court, to be the further fact, that 
the second will was not executed as the statute requires a re- 
vocation to be executed, 

There was, then, for this decision to rest on, a foundation 
of at least two, and perhaps three facts. It is impossible then 
to get from the decision the estimate which it put on the first 
mentioned of the three facts. 

And, in like manner, supposing that there were only the 
first and thesecond fact, in the case, the decision fails to 
tell us the separate value of this second fact; but, judging by 
other decisions we may say, that it must have estimated this 
fact very highly. “ Lord Lincoln made his will by which he 
devised all his estates to the person to whom his title was to 
descend; and afterwards conceiving that he should marry a 
certain lady, though the lady never had any such intention, 
he conveyed his estate and lease and re-lease to trustees, in 
consideration of his intended marriage, to the use of himself 
and his heirs until the marriage should take effect,and then 
as to part for his intended wife, &c.; no marriage ever took 
effect; his Lordship died; and it was decreed that this con- 
veyance operated as a revocation ofthe will; and the decree 
was affirmed in the House of Lords. It is said that the 
judges were equally divided in this case, and that all the 
Lords voted. Lord Mansfield has said of it, “the absurdity 
of Lord Lincoln’s ease is shocking;’’ however it is now law.” 
Com. Dig. Estates by devise, (F. 1.) note x. 

Now, in this case, the conveyance was repugnant to the 
will; therefore the conveyance carried within itself an im- 
plied revocation of the will. The conveyance failed. This 
was the first fact, which is like the first factaforesaid, in On- 
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ions vs. Tyrer, but weaker. And, in this case, the convey- 
ance was made in consideration alone of an intended mar- 
riage, and the marriage did not take place; and until the 
marriage, the conveyance was to the maker and “ his heirs,” 
in which respect, it was similar to the will. These were the 
facts answering to the second fact aforesaid, in Onions vs. 
Tyrer ; viz; the similarity in all substantial respects of those 
two wills, And, certainly, if these facts were not as strong 
auxiliary facts, as that fact, they were yet very strong ones. 

Judging then, by Lord Lincoln’s case, we should have to 
say, that the value set by the Court, in Onions vs. Tyrer, on 
the fact of the similarity of the two wills, was very great. 
There are other cases by which, if we went, we should have 
to say the samething. See Com. Dig. and notes, supra. 

It seems to be undeniable that if there be two wills, be- 
queathing the same property, and the bequest in the second, 
is toa person who cannot take by reason of being under some 
disability, or, to a person who dies before the testator, by 
which the bequest lapses, the second will, though it fails, as 
a will, revokes the first. (Com. Dig. supra. 

In these views I express the inclination of my own mind, 
and I believe that of Judge Lumpkin’s ; he and I make the 
Court, Judge McDonald being kept from us by ill health. 

The result they lead to is the overruling of the second ob- 
jection of the propounder to the introduction of the offered 
evidence. 

Was the record of the judgment annulling the paper of 
1850, as a will, admissible ? 

One of the caveators, Mrs. Hopkins, was not a party to that 
judgment, or a person who had knowledge of the proceeding 
which resulted in the judgment, whilst it was pending. 

She was one of the heirs ofthe testatrix, Mrs. Bunkley, and 
therefore, was in antagonism to the executor named in the 
annulled will. Therefore the executor did not in proceed- 


ing aforesaid, represent her. 
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These thing being so, the judgment did not bind her. See 
Walker vs. Perryman, and others, decided at this Term by 
this Court, and also Newell vs. Weeks, 1 Eccl. Rep’ts, 239. 

[2.] This judgment not binding Mrs. Hopkins, was not 
admissible as against her. And whether, if not admissible 
against her, it was yet admissible as against the other two 
caveators, is a question which was not made, and, therefore, 
‘a question which we do not consider, but I must say for my- 
self, that it is a question upon which, I entertain very great 
doubt. It seemed to be conceded, however, that if the judg- 
ment did not bind one, it did not bind any. We cannot say 
then, that we think, that the Court did wrong in excluding 
this record. 

The main ground relied upon, to show, that its exclusion 
was wrong, was, that at the time when it was excluded, the 
propounder was cut off in the midst of his attempt to show, 
Mrs. Hopkins to have had knowledge of the proceeding in 
which the judgment was rendered. But we do not find, that 
this ground is sustained by the bill of exceptions. 

The record being, as we think, inadmissible on the ground, 
that Mrs. Hopkins was not bound by it, it becomes unne- 
cessary to notice the two other grounds relied upon, to show 
its inadmissibility. 

And the whole record being inadmissible, it becomes also 
unnecessary to notice the exception to the decision, that the 
copy of the bill of exceptions made a part of the record. 

There was no proof thatthe paper of 1850 was a matter 
of record in the Court of Ordinary. The proof to show that 
it was a matter of record there had been rejected. Besides, if 
it was a matter of record in that Court, there was nothing to 
show that the caveators, at least Mrs. Hopkins, had any con- 
nection with it as such matter of record. 


We cannot say, that there was any abuse of discretion, in 
the Court’s refusing the motion of the propounder for a con- 
tinuance. 
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And what was it to him, that Mrs. Hopkins was dead if 
she was dead? Was not that a matter for the caveators ? 

Upon the whole, then, we affirm the decisions of the Court 
below. 


Judgment affirmed. 





Herman Haas, plaintiff in error, vs. Norman Bran wey, 
Jailer, defendant in error. 


[1.] The taking of prison bounds does not release the creditor from his obli- 
gation to pay jail fees, provided the debtor is unable to do so. 


{2.] The failure of the Jailer to take a bond from the creditor for the weekly 
payment of jail fees, does not exonerate the creditor from his liability. 


Certiorari, in Coweta Superior Court. Decision by Judge 
Hammonp, at March Term, 1857. 


Motion to enter up judgment against plaintiff in ca. sa. for 
jail fees, for dieting defendant confined in jail bounds. 


Benjamin C, W. Gill was arrested by virtue of a capias ad 
satisfaciendum at the suit of Herman Haas, and gave bond 
and security for, and was admitted to the privilege of prison 
bounds. He also applied for and took the benefit of the Act 
for the relief of honest debtors, 

At the December Term, 1856, of the Inferior Court, Nor- 
man Bradley, the Jailer of said county, moved the Court for 
Jeave to enter judgment against Haas, the plaintiff in ca. sa., 
for the sum of fifty-one dollars and seventeen cents, for diet- 
ing defendant 107 days, while confined in prison bounds. 

The Inferior Court holding that the plaintiff was not bound 
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for said fees, refused the motion. To which decision coun- 
sel for the Jailer excepted, and sued out a certiorari. 

After argument, in the Superior Court, the presiding Judge 
sustained the certiorari, and reversed the decision of the In- 
ferior Court. 

To which decision counsel for Haas excepted. 


Bucnanan & Wrieut, for plaintiff in error. 
Simms and Situ, contra. 
By the Court.—Lumrxtn, J. delivering the opinion. 


There are really but two questions in this case: 1st. Is 
the creditor bound for the maintenance of his insolvent debt- 
or, who has taken the benefit of the prison bounds. And 
2dly. If the Jailer omits to take from the creditor a bond to 
pay these fees weekly, does that exonerate the creditor from 
his liability ? 

[1.] As to the first question, we think it clear, that the 
creditor is bound, notwithstanding the debtor has taken the 
benefit of the prison bounds. True he is out of the four 
walls, still he is a prisoner; and if a prisoner, then, un- 
der the law, the creditor is liable. The 6th section of the 
Act of 1801, Cobb 382, declares that when any person or per- 
sons, who now are, or hereafter shall be committed for any 
debt or damage, whatsoever, and shall not be able to satisfy 
and pay his ordinary prison fees, such fees shall be paid by 
the person at whose instance such insolvent person may be 
confined. The Act makes no exception, and the case comes 
within its provisions, neither, to anticipate the second point, 
is it made incumbent upon the Jailer to take a bond for the 
periodical payment of the prison fees. 

In some cases, (to return to the first question,) the prisoner 
might live with his family or otherwise by his trade or call- 
ing, within the bounds, support himself; and then perhaps 
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the creditor would not be liable. We do not decide this. 
But in many, if not most instances, the insolvent debtor could 
not earn his living, or find board. Is he to starve or be shut 
up within the four walls? Does the law intend thus to dis- 
criminate? Surely not. All debtors are entitled to prison 
bounds. And all insolvent debtors are entitled to have their 
board paid by the creditor, provided they have not the means 
to pay themselves, 

[2.] Is the fact that no bond was taken for the weekly pay- 
ment of fees,any defence in the mouth of the creditor? This 
provision in the law, is for the protection and security of the 
Jailor. 

It is supposed by the ingenious counsel, who agued this 
case in behalf of the plaintiff in error, that there is an incon- 
sistency in the Act of 1801. In one part it says, that upon 
taking the oath prescribed for insolvent debtors, and the pay- 
ment of fees, the debtor shall be discharged. And in the 
last section, which we have heretofore quoted, it enacts that 
the creditor shall pay the ordinary prison fees, 

The interpretation is simply this. If the debtor can pay, 
he must, otherwise the creditor is liable. In another part of 
the law, provision is made, that where effects are surrendered 
up, the fees and costs shall be paid out of them. If there be 
none, of course the creditor pays. And it makes but little 
difference, in many cases, whether the creditor pay, or the 
fees are deducted from a fund that was to be distributed to 
him. 

It is urged that the taking the insolvent debtor’s oath, does 
not necessarily prove that the debtor is unable to pay fees. 
And this may be true. But in this case,as the record shows, 
no question of this sort was made. Both in the petition by 
the Jailer to the Court, and the subsequent order and pro- 
ceedings, it is assumed, that the debtor was unable to pay 
fees. Had this fact been denied, an issue would have been 
made and the fact tried. But, as the case comes before us, 
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this point, so far from being controverted, was indirectly con- 
ceded. Hence, it cannot arise here. 

Under the Constitution of the State, an insolvent debtor 
cannot be detained a day in custody, after he has made a full 
and fair surrender of his property. And, by the laws of the 
State, if the debtor is unable to pay fees, the creditor must. 
Consequently, we hold that the Circuit Court was right in de- 
ciding as it did. 


Judgment affirmed. 





Joun W. Patrick, for the use of another, plaintiff in error, vs. 
Wititiam McW11u14ms, defendant in error. 


The admissions made by the obligee in bond, whether containing words of nego- 
tiability, or not, if made after the assignment of the bond, and after notice of the 
assignment communicated to the obligor, are not admissible in the evidence 
for the obligor, against the assignee. 


Covenant and rule nisi for new trial. Tried before Judge 
Hammonp, in Campbell Superior Court, at March Term, 
1857. 


This was an action of covenant brought by Jonathan W, 
Patrick against William McWilliams, on a bond conditioned 
to make titles to a certain lot of land in said bond described. 
Breaches were assigued, and damages alleged, &c. 

The declaration was subsequently amended by adding af- 
ter the word petitioner, in the sixth line, the words “who sues 
for the use of John M. Redwine,” and a further amendment, 
“that heretofore, to-wit: on the 27th July, 1849, said Jona- 
than W. Patrick, for value received, transferred said bond in 
writing, to one A. A. Williams, who, on the 30th November, 
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1849, for value received, transferred in writing said bond to 
the said John M. Redwine,” &c. 

The defendant pleaded : 

Ist. The general issue. 

2d. A contract giving the plaintiff the right to rescind the 
purchase, and a recession by him. 
3d. And set-off. 


The jury found for the defendant, and plaintiff moved for a 
new trial, on the grounds: 

Ist. Because the Court erred in allowing the defendant to 
give in evidence, a conversation between Patrick and Mc- 
Williams, long after the commencement of said suit, and on- 
ly eighteen months before the trial, the substance of which 
conversation was that Patrick and McWilliams had settled 
or agreed to drop said suit, it appearing that the interest of 
said Patrick in said bond, had, long before the period at which 
said conversation was had, been transferred by written as- 
signment on said bond, to Redwine. 

2d. Because the Court erred in charging the jury upon the 
subject of the payment and satisfaction of said bond, there 
being no evidence that defendant had at any time paid to 
Patrick or Redwine anything whatever, or that there was 
any evidence of a settlement of record in said cause. 

3d. Because the verdict was decidedly against the weight 
of evidence, 

4th. Because the verdict was contrary to law and evi- 
dence. 


Upon hearing the motion for a new trial, the Court held 
that in an action upon a bond, containing no negotiable 
words, for the use of an assignee, the admissions or sayings 
of the obligee, could be given in evidence to prove payment 
or a settlement with him, after action brought, to defeat the 
right of the assignee or partyin interest, to a recovery on said 
bond; and overruled and refused the motion for a new trial. 
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To which ruling and decision counsel for the plaintiff ex- 
cepted. 


Ezzarp & Coxuier, for plaintiff in error. 


TuaeLte & Burt, represented by James M. Catuovn, for 
defendant in error. 


By the Court.—Bennine, J, delivering the opinion. 


The admissions of the obligee in a bond, whether contain- 
ing words of negotiability or not, if made after he has as- 
signed the bond, and after notice of the assignment has reached 
the obligor, are not admissible in evidence for the obligor, 
against the assignee. 

This is a proposition that was not disputed by Mr. Cal- 
houn, the counsel for the defendant in error, and we think 
that he was right in not disputing it. 

It is one, however, that was denied by the Court below. 
That Court held, that,“in an action brought upon a bond 
containing no negotiable words, in the name of the obligee, 
for the use of the assignee to whom the bond had been trans- 
ferred by written assignment, the admissions or sayings of 
the obligee, could be given in evidence, to prove payment or 
a settlemént with him after action brought, to defeat the right 
of the assignee or party in interest, to recover in said action.” 

But what was insisted upon by Mr. Calhoun, was, that 
there was not any evidence to show, that the sayings of this 
obligee, Patrick, were uttered after the obligor, McWilliams, 
had notice of the assignment; and, therefore, that the charge, 
if wrong, in respect to the point of the effect of notice, could 
have done no harm. 

But we think, that in this, he was wrong. 

The sayings of Patrick were uttered at some time which 
was after a settlement had been made by him and MeWil- 
liams. 
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There was a plea by McWilliams, to the effect, that Pat- 
rick ought not to be allowed to recover, for the use of Red- 
wine, the assignee, because he, McWilliams, had a set-off 
against Patrick, consisting in the money due by Patrick on 
his note given to him, McWilliams, in payment for the 
land. 

It is apparent on the face of this plea, that when it was 
filed, McWilliams had notice of the assignment to Redwine, 
and had not settled with Patrick. 

The time when the plea was filed, therefore, must have 
been before the time of the sayings of Patrick, for those say- 
ings were to the effect, that there Aad been a settlement. 

It must follow, therefore, that at the time of those sayings, 
McWilliams had notice of the assignment. 

These things being so, we cannot agree with the counsel 
for the defendant, and say, that, although the Court may have 
held wrong, the error did no harm. 

We think, that the sayings of Patrick were improperly ad- 
mitted, and therefore, that the motion for a new trial ought 
to have been granted. 

It is proper to remark, that the bill of exceptions discloses 
no evidence in support of the second plea of the defendant, 
and therefore, that the matter of that plea, is disregarded al- 
together, in the making up of this opinion. This opinion 
goes upon the supposition, that there was merely a bond for 
titles, and that there was not a counter bond of any sort. 








Judgment reversed. 








anemia — ba 




















SUPREME COURT OF GEORGIA. 


ee 
















Rodahan vs. Driver. 


Joun Ropauay, et al., plaintiff in error, vs. W. W. Driver, et 
al., defendants in error. 





Where an injunction has been granted to stay the collection of a judgment at 
law on the ground, that the judgment was for too much, and the defendant 
admits by his answer that a mistake was made, and credits his debt for the 
amount, but swears positively that the balance is justly due, the injunction 
will be dissolved, there being no special reason assigned why it should be 
retained till the hearing. 











In Equity, in Carroll Superior Court. Decision by Judge 
Hammonp, at chambers, on a motion to dissolve an injunc 
tion. 


This was a bill filed by John Rodahan and Charles Roda- 
han, against W. W. Driver and George W. Driver, executors 
of the last will and testament of John Driver, deceased. 

The bill states that complainants bought, at the sale made 
by defendants, of their testator’s estate, a quantity of corn, 
fodder and hogs; that they afterwards sent their wagons for 
the articles bought, and did not themselves go and superin- 
tend the weighing of the hogs and fodder, and the measur- 
ing of the corn, but trusted to and relied upon the honesty of 
defendants in having the same carefully weighed and meas- 
ured, and thus relying, they subsequently executed and de- 
livered their notes for the amount as made out and repre- 
sented to the Court, by defendants, The amount thus re- 
turned by defendants, was $604 81, for which they gave 
small notes of $30. That upon said notes becoming due, 
complainants were sued thereon in a Justice Court, and not 
having or not knowing that they had, any defence, they per- 
mitted judgment to go against them, and executions have 
been issued thereon. 

The bill further states, that since the rendition of said 
judgments, complainants have ascertained that by the fraud 
or mistake of defendants in weighing and measuring said 
hogs, fodder and corn, they were charged with a much larger 
sum than was in truth due, and that said notes and the judg- 
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ments founded thereon, are erroneous, and they claim, that 
the proper deduction should be made,and until there isa 
proper accounting and settlement of this matter, that said 
judgments and executions be enjoined. 

Theamount of the alleged error or mistake, is alleged* to 
be some thirty or forty dollars. 

The defendants answered the bill, and admitted the facts 
therein stated, as to the purchase of the property by complain- 
ants; the giving the notes, and the judgments and execu- 
tions obtained thereon. But they deny that there was any 
mistake or fraud in the weighing and measuring of the corn, 
fodder and hogs; that there were other articles bought ; that 
one of the complainants made the calculation of the aggre- 
gate amount of their purchases, and that the mistake occur- 
red in the computation then made, and not in the measuring 
or weighing ; that they never heard of any dissatisfaction or 
mistake or fraud, until the filing of this bill, and that as soon 
as they heard of the same, the matter was examined, and 
they discovered that there wasa mistake of $13 814, against 
the complainants, and they corrected the same at once, by 
giving credit for that amount on the fi. fas. 

Upon the coming in of the answers, defendants moved to 
dissolve the injunction, on the ground that all the equity of 
the bill was sworn off by the answer. . 

Complainants resisted this motion, on the grounds, that 
defendants, in their answer, admitted a mistake, and then set 
up, that they had corrected the same since the injunction 
was issued, thereby taking it upon themselves to act in the 
matter, after they were enjoined, and that the exhibits to the 
answers were defective, showing only a part of a transcript 
of a record. 

The Court sustained the motion, and dissolved the injunc- 
tion. 

And Counsel for complainants excepted. 





G. J. Wrreut, for plaintiffs in error. 
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MerrELL, represented by Buecxey, for defendants in 
error. 


By the Court.—Lumpxin, J. delivering the opinion. 


We think the Court right in dissolving the injunction in 
this case. Indeed it ought never to have been granted, ex- 
cept as to the amount of the mistake claimed by the defen- 
dants. 

The plaintiffs in the judgments, having credited their 
debt with the amount of the mistake, which they admit, as 
they should have done, and swore positively that that is all 
to which defendants are entitled ; the equity of the bill is gone, 
so far as the injunction is concerned, and Wm. Rodahan 
must look to the final hearing for the balance which he 
claims. He states no special reason why he cannot get ade- 


quate redress in this way. 


Judgment affirmed. 





Bosert Freeman, plaintiff in error, vs. Joan B, McDanrex, 
defendant in error. 


To entitle a party to redress for an alleged deceit, he must show both fraud and 
damage. Fraud without damage, or damage without fraud will not do. 


Certiorari, in Carroll Superior Court. Tried before Judge 
Hammonp, at April Term, 1857. 


Robert Freeman brought suit in a Justice Court, against 
John B. McDaniel, on a promissory note, due 1st March, 
1853, for the sum of twenty-five dollars. The defence was 
failure of consideration. 

The consideration of the note was the difference between 
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a mule swapped by plaintiff to defendant for a horse, and at 
the time of the trade, plaintiff said, “that the mule is as 
sound as a dollar, and if you find him anything else, bring 
him to me and I’ll take him back.” 

Defendant proved by several witnesses, that the mule had 
bad eyes, but did not know its condition at the time of the 
trade, and valued the mule at from sixty to eighty dollars. 

The exchange took place in November, 1852, and defen- 
dant made no complaint until after the note fell due in 
March, 1853, but expressed himself well satisfied, and did 
not offer to return the mule or rescind the trade. 

No evidence was offered as to the value of the horse ex- 
changed for the mule. Verdict for plaintiff. 

Defendant applied for certiorari on the ground that the 
jury found eontrary to law and evidence. 

Upon the hearing in the Superior Court, the presiding 
Judge sustained the certiorari, set aside the verdict, and or- 
dered a new trial. And Counsel for plaintiff excepts. 


MEREELL, represented by Brecxty, for plaintiff in error. 


A. T. Burke, for defendant in error. 


By the Court.—Lvmpxin, J. delivering the opinion. . 


“To entitle the plaintiff to recover, he must show both 
fraud and damage, admitting the fraud, he has failed to show 
that he has been injured, because he has failed to show 
what the mule cost him, in other words, what the horse was 
worth, that he traded for the mule, consequently we hold, 
that the Court was wrong in sustaining the certiorari. In- 
deed, there was a conflict of proof in the case, and it is not 
easy to determine upon which side the weight of evidence 
preponderated. The amount involved is twenty-five dollars, 
the complainant alleged deceit in swapping a moon-eyed 
mule. Can there be any better tribunal for the decision of 

















' 
| 
| 
} 
| 








356 SUPREME COURT OF GEORGIA. 


Bell vs. Chandler. 








such controversies, than a Justice Court and a jury of the 
vicinage? especially where, as in this case, the question is 
one of fact and not of law. 





Judgment reversed. 


James Bext, plaintiff in error, vs. Linpsey CHANDLER, de- 
fendant in error. 


{1.] The defendant gives notice to the plaintiff, to produce a f. fa. 
Held, That this notice is not a sufficient foundation for secondary evidence of 


the fi. fa. 

{2.] A purchaser at Sheriff's sale acquires no title, if the Sheriff had no author- 
ity to sell, and this is so, whether the purchaser had notice of the want of 
authority or not. 


Ejectment, in Carroll Superior Court. Tried before Judge 
Hammonp, April Term, 1857. 


This was an action of ejectment brought by Doe ex dem. 
of John Buchanan and James Bell, against Roe, casual ejec- 
tor, and Lindsey Chandler tenant in possession, for the re- 
covery of lot of land No. 224, in the county of Carroll. 

Plaintiff proved title in his lessors, the possession of de- 
fendant of the premises in dispute, and closed. 


Defendant offered in evidence a Sheriffs deed, dated 1st 
March, 1842, of the land in controversy, to F. D. Bowen, 
purporting to be a conveyance in pursuance of a sale of said 
land, under a ff. fa. in favor of Kedar Powell and John B. 
’ Sanders, executors of G. G. Gaines vs. James Bell, issued 
from the Superior Court of Decatur county. This fi. fa. was 
issued on a judgment, dated 3d December, 1833, for $300. 
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The fi. fa. was dated 3lst May, 1838. In support of this 
deed, or as foundation for its introduction as evidence, the 
records of the county of Carroll were offered to show a copy 
of said fi. fa., without accounting for the loss of the original, 
further than serving plaintiff with a notice to produce it. 
To the deed and copy fi. fa. thus offered, plaintiff objected ; 
the objection was overruled, and plaintiff excepted. 

Defendants next offered a deed from Bowen to defendants, 
for one half of said lot, and a deed from Dean the Sheriff, 
who sold the land, for the other half. 

They then swore Alexander Sewell, who testified, that he 
had heard defendants claim the lot in question since 1842 
up to the present time; that it joined their other land, and 
they had a winter pasture which embraced about two acres 
of cane-brake on the disputed lot, and he had seen defend- 
ant get a tree off said land for wagon timber. Another wit- 
ness proved that defendants had cut a tree for a loom beam, 
and some rails. Defendant closed. 








Plaintiff in reply, proved that the only judgment ever ob- 
tained against him in Decatur county, in favor of Powell 
and Sanders, executors of Gaines, was rendered at December 
Term, 1832, which was for $300. Upon which af. fa. is- 
sued 28th December, 1832, and was returned at June Term, 
1833. 

Keedar Powell examined by commission, testified, that he 
was one of the executors of G. G. Gaines, that said estate had 
a demand against Bell, who was sued and judgment and ex- 
ecution obtained, which was paid off the latter part of 1832, 
or first part of 1833, to John B, Sanders, the other executor, 
and this was the ‘only demand they had against him. The 
amount of their demand was about $300. Knows nothing 
of the execution and sale of Bell’s land in 1842, in Carroll 
county, nor did any execution issue, nor was any sale ever 
made in said county to his knowledge or by his authority. 

G. Scarborough, who was Clerk of the Superior Court of De- 
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catur county, from 1826 to 1835, swears, that he remembers 
very well, that there was a judgment obtained in said Court 
by the executors of George G. Gaines, against James Bell, and 
that Bell paid said judgment. He left that county in 1837, 
and knows that the judgment was satisfied before that time. 
The judgment was for $300, besides interest and cost, and 
knows of but one such judgment in favor of said parties, 
against Bell, and knows that it was settled before 1537, be- 
cause he paid the money himself to Sanders, one of the ex- 


ecutors. 

John B. Word, testified that he had lived on the adjoin- 
ing lot for the last 15 or 20 years, and heard defendant claim 
the land, but the first act of ownership he knows of, was in 
December, 1849, and he used one tree for wagon timber off 
the lot, and the fence around the pasture was put there long 
before defendant claimed the land. 

Centre White, testified, that in a conversation with de- 
fendant, he told witness about the Sheriff sale being a frau- 
dulent one, and that the fi. fa. was fraudulent, and that plain- 
tiff had left his title with him. This was before defendant 
bought from Bowen, and he said he did not care; he could 
get a warrantee deed from Bowen and Dean, and he thought 
he could perfect that title by possession, and if he lost the 
land, he would get his money back with interest. 

Here the testimony closed. 


The Court charged the jury that if they believed that 
Bowen bought with notice, and defendant bought from 
him without notice of any fraud or forgery, in relation to 
said fi. fa. and sale, that then the plaintiff could not recover, 
as the defendant was protected by the law: And further if 
defendant bought with notice, and Bowen without notice, then 


plaintiff could not recover. 
To which charge plainliff excepted. 


The jury found for the defendant, and plaintiff tenders 
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his bill of exceptions, and assigns for error the rulings, and 
charge, as excepted to. 





Waieut; and Masry, for plaintiff in error. 


CuHAnpLeER, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


The only foundation laid for the introduction of seconda- 
ry evidence of the fi. fa., was the notice to produce the fi. fa. 

What the answer to that notice was, does not appear. The 
paper called for, wasa fi fa. It was a paper, therefore, which, 
it is to be presumed, was not in the possession of the party 
notified to produce it; but where it belonged, in the Clerk’s 
office. It is not to be presumed, therefore, that the answer 
admitted the fi. fa. to be in the possession of the answering 
party. 

[1.] This being so, we think that the foundation for secon- 
dary evidence was not sufficient; and therefore, that the 
Court erred in admitting, as evidence, the copy of the fi. fa. 

_[2] A purchaser at Sherifl’s sale acquires no title, if the 
Sheriff has no authority to sell, And this is true, whether 
he has notice of the want of authority or not. A Sheriff 
who sells under fi. fa., has no authority to sell, if the fi. fa. 
stands on no judgment, or if it stands on a satisfied judg- 
ment. 

It follows, that the charge of the Court was wrong. 

The counsel for the defendant in error, Mr. Buchanan, did 
not defend this charge, but he insisted, that the evidence was 
such, that it required the verdict to be as it was, no matter 
what might have been the charge. 

But we do not think so. - 

We do not think, that the possession proved in Chandler, 
was sufficient. Royall vs. Lessee of Lisle, 15. Ga, Rep. 545. 

Then, Chandler, before he took any deed, had notice of 
Bell’s title. 
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He went into possession in dad faith ; that is, of set pur- 
pose to acquire a title under the statute of limitations, in 
fraud of Bell’s title. 

Besides, none of the evidence would have been before the 
jury, if the Court had excluded the ji. fa., and we have de- 
termined that the Court should have excluded the fi. fa. 


Judgment reversed. 





E. M. Davis, plaintiff in error, vs. D. R. Rogers, defend- 
ant in error. 


The Mth section of the Judiciary Act of 1799, does not apply to cases in which 
the error complained of, is matter of record. Such cases are governed by 
the law applicable to them, in force, at the adoption of the Constitution of 


the State. 


Certiorari, in Fannin Superior Court, May Term, 1857. 
Decision by Judge Brown. 


E. M. Davis commenced his action against D. R. Rogers, 
to recover the balance due on a promissory note, amounting 
to one hundred and ten dollars, returnable to January Term, 
1856, of Fannin Inferior Court. He made an affidavit for 
bail. 

The Sheriff made his return upon the writ, that he had 
“executed the within case, by arresting the body and taking 
bond of D. R. Rogers in terms of the law; this November 
Sth, 1855.” 

At the return term of the writ, defendant moved to dis- 
miss the case upon the grounds: 

ist. Because defendant had not been served with a true 
copy of the writ. 
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2d. Because the initials of the given names of the parties, 
plaintiff and defendant, only were named in the writ, in- 
stead of the names in full. 

The Court dismissed the action, and plaintiff sued outa 
certiorari and brought said decision for review and reversal 
before the Superior Court. Plaintiff averred in his petition 
for certiorari, that he moved the Court to allow the Sheriff to 
amend and perfect his return, which the Court refused. He 
also averred that he moved to amend his writ by inserting 
the names of plaintiff and defendant in full, which the Court 
refused. That notice had been given to defendant of the 
application for certiorari, and bond and security filed, and 
cost paid as required by law. 

There was a certificate and answer of the Justices, that 
bond and security had been given and cost paid as required 
by law, and that plaintiff excepted to the decision made by 
the Inferior Court as stated in the petition for certiorari. 

Upon the hearing of the certiorari before Judge Brown, 
counsel for defendant moved to dismiss the certiorari on the 
following grounds : 

1. Because no bill of exceptions had been signed, sanc- 
tioned and filed as required by the statute. 

2. Because no notice of the application for the certiorari 
had been given as required by statute. 

3. No bond had been given as required by the statute. 

4, There was no affirmation of the truth of the facts set 
forth in the petition. 


The Court refused the motion to dismiss, and ordered the 
certiorari to be sustained on both the grounds taken, and that 
plaintiff have leave to amend his declaration and the Sheriff 
to amend his return according to the facts. 

To which decision, counsel for defendant excepts. 


Martin & Rep, for plaintiff in error. 


E. W. Cuasrain, for defendant in error. 
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By the Court.—Benntne, J. delivering the opinion. 


Ought the Court to have sustained the motion to dismiss 
the certiorari ? 

It was not disputed in the argument for the plaintiff in 
error, that, if the judgment overruling this motion was 
right, the judgment sustaining the certiorari wasright. The 
question on the motion to dismiss the certiorari, is therefore, 
the only question. 

The last two grounds of that motion, may be disposed of 
in a word,—they are not true in point of fact. 

The two other grounds resolve themselves into this,—that 
the plaintiff in the certiorari, had not complied with the re- 
quisitions of the 54th section of the Judiciary Act of 1799. 

These two grounds are true, in point of fact; the only 
question as to them, therefore, is, whether they are good, in 
point of law? 

This question may be resolved into these; is every certio- 
rari void, the plaintiff in which, has not complied with the 
section aforesaid, of the Act of 1799? If not, is the pre- 
sent certiorari one of those that are not void? 

The Constitution, speaking of the Superior Courts, says, 
that they—* shall have power to correct errors in inferior ju- 
dicatories by writ of certiorari.” 3. Art 1. Sec. 

Now, at common law, the writ of certiorari, pure and sim- 
ple, was not used as a means of bringing errors to correction ; 
it was used merely to take a case out of one Court, and to 
put it into another Court. The writ used for the former pur- 
pose, was the writ oi error; but the writ of error was com- 
posed of two parts; “first a certiorari to remove the record, 
and secondly, a commission toexamine it.” Tidd. Pr. 1143. 

And, doubtless, it was to the certiorari as one of these two 
parts of the writ of error, that the makers of the Constitu- 
tion had reference, when they used the term “certiorari,” in 
the passage above quoted from the Constitution. The term, 
writ of error, would not have been technically appropriate, 


a 
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because, as we have seen, one of the two parts of that writ 
is a commission, and that part was supplied by the Constitu- 
tion itself, in the words, “ shall have power to correct errors,” 
&e. 

This being so, it may be assumed, I think, that the ma- 
kers of the Constitution, in saying, that the Superior Courts 
should “have power to correct errors,” “by writ of certiora- 
ri,’ meant, that the issuing, the return, and the hearing of 
the certiorari, should be regulated as much as possible by 
the part of the common law, regulating the issuing, the re- 
turn, and the hearing, of the writ of error. 

Now this part of the common law does not say, that the 
writ of error is to be confined to cases, in which the appli- 
cant for the writ, has got his grounds of- error into a bill of 
exception, and, had given to the other party notice of his in- 
tended application for the writ. Far from it; it does not re- 
quire him to give such notice in any case; and, it permits 
him to have the writ, if there is an error apparent upon the 
record whether there is a bill of exceptions or not. 

This then was the law regulating certiorari, at the adoption 
of the Constitution. Of course this would remain that law, 
until it should be repealed, or modified. 

This law, so far as the Justices Courts are concerned, was 
not touched until 1811, thirteen years after the adoption of 
the Constitution. And then it was touched but slightly. 
Cobb’s Dig. 523. But, so far as the Inferior Courts are con- 
cerned, the law was touched in 1799—the next year after the 
adoption of the Constitution. The law was touched by the 
54th section of the Judiciary Act of 1799. That section is 
as follows: “ When either party in any cause in any Inferior 
Court shall take exceptions to any proceedings in any case 
affecting the real merits of such cause, the party making the 
same shall offer such exceptions in writing, which shall be 
signed by himself or his attorney ; and if the same shall be 
overruled by the Court, it shall and may be lawful for such 
party on giving twenty days notice to the opposite party or 
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his attorney, to apply to one of the Judges of the Superior 
Court, and if such Judge shall deem the said exceptions to 
be sufficient he shall forthwith issue a writ of certiorari, di- 
rected to the Clerk of such Inferior Court, requiring him to 
certify and send up to the next Superior Court, to be held in 
and for said county, all the proceedings in the said cause, 
and at the term of the Superior Court to which such pro- 
ceedings shall be certified, the said Superior Court shall de- 
termine thereon, and order the proceedings to be dismissed, 
or return the same to the Inferior Court with orders to pro- 
ceed in the said cause.” Cobb’s Dig. 522. 

This section was, it is likely, taken from Westminster 2, 
13. Ed. 1, C. 31, by which it is enacted that—* when one 
impleaded before any of the Justices, alleges an exception 
praying they will allow it,and if they will not, if he that al- 
leges the exception writes the same, and requires that the 
Justices will put their seals, the Justices shall do so, and if one 
will not another shall; and if, upon complaint made of the 
Justice, the King cause the record to come before him, and 
the exception be not found in the roll; and the plaintiff show 
the written exception, with the seal of the Justices thereto 
put, the Justice shall be commanded to appear at a certain 
day, either to confess or deny his seal,-and if he cannot de- 
ny his seal, they shall proceed to judgment according to the 
exception, as it ought to be allowed or disallowed.” Bowv. 
Law Dic. “Bill of exceptions.” 

The words of this act are quite as comprehensive, as those 
of the Judiciary Act of 1799. “ When one impleaded,” &c. 
is an expression quite as comprehensive as the expression 
“where either party in any cause,” &c. 

Yet it was ever held, that the words of this act of West- 
minster 2d, did not’ include cases in which, the error com- 
plained of, was apparent upon the record, but included only 
cases in which, that error was not apparent upon the record. 

And, certainly, there is room for this interpretation, for the 
words are merely affirmative. The words are not such as 
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these—“ error shall lie in the following cases and in no 
others.” 

And there is even more call for such an interpretation, in 
respect to the Judiciary Act. That act is such, that the ex- 
ception to which it refers, “ must, to be effective, have been 
“overruled by the Court.” Therefore, the matter to which 
that exception relates, must be some matter that happens du- 
ring the term of the Court. But matter of the first impor- 
tance may happen, by allowance of this same Judiciary Act, 
after the close of the term. The act allows judgments to be 
signed on verdicts, at any time within four days after the ad- 
journment of the Court. And, of course, it may happen, 
that an error may be committed in one of these judgments thus 
signed after the adjournment of the Court. Say that the 
verdict in a case, is for the defendant, and yet that the judg- 
ment thus signed, is for the plaintiff. Now such an error as 
this, is not an error to which exception can be taken under 
the Judiciary Act, for it is not an error, the ‘exception to 
which, can be overruled by the Court; as, the Court has ad- 
journed before it exists. If, therefore, that act be so inter- 
preted, as to make the cases in which error lies, such only 
as that act includes, then it follows, that such a case as this, 
is not a case in which error lies. And surely, an act is not 
to be so interpreted that it shall produce such a result as this, 
unless the words of the act are such, as absolutely to require 
it to be so interpreted. 

Upon the whole, we think, that this 54th section of the 
Judiciary Act modified, or repealed, so much only of the old 
law relating to writs of error, as applied to cases in which a 
bill of exceptions was necessary. 

Thinking this, we have to hold, that other cases are still 
governed by the old law—the law that was in force at the 
adoption of the Constitution. 

The present case is one of those other cases, The mat- 
ters complained of in the present case are matters of record ; 
and a bill of exceptions was never necessary by the old law, 
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in order to render matters of record, availableon a writ of 
error, 

The result is, that the judgment of the Court below over- 
ruling the motion to dismiss the writ of error, must be affirm- 


ed. 
Judgment affirmed. 


Geo. A. Vaveun, plaintiff in error, vs. E. W. Futter, defen- 
dant in error. 


Equity will not set aside a judgment, to give the defendant the benefit of a de- 
fence which he might have had at law, but the benefit of which at law, he 
lost by his own negligence. 


Equity, from Carroll. Decision by Judge Hammonp. 


This bill was filed by Geo. A. Vaughn, to enjoin and set 
aside a judgment obtained at law, against him by E. W 
Fuller. 

The complainant alleges in his bill, that he has a good de- 
fence in law; that the notes upon which the judgment was 
obtained, and to which his name was signed, were void and 
fraudulent, and that Gray and Oaks, the persons who sign- 
ed said notes, had no authority to sign his name to said 
notes, etc. 

The defendant denies, in his answer, that there is any 
equity in the complainant’s bill; that the notes were given 
by Gray, Oaks and Vaughn, as partners in the grocery busi- 
ness, and that they had the right to sign his (complainant’s 
name) it being within their scope and authority, and that af- 
terwards complainant acquiesced and acknowledged to de- 
fendant that the notes “were all right.” 

Upon the hearing, counsel for Fuller moved to dissolve 
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the injunction, which motion, the Court allowed, and Coun- 
sel for complainant excepted. 


Waieut, for plaintiff in error. 
MERRELL, contra. 
By the Court—Bennine J. delivering the opinion. 


There is no equity in this bill. Waughn might have set 
up all the matters contained in the bill, as a defence to the 
suits at law, against him. 

He set up none of them in defence of those suits. He 
gives no reason for the failure todoso, It is tobe presumed, 
therefore, that the failure to do so, was owing to mere ne- 
glect. 

Equity will not set aside a judgment, to givea party the 
benefit ofa defence, the benefit of which he lost at law, by 
his own neglect. 

Butifthere was any equity inthe bill, it consisted in this 
allegation, that Oaks and Gray signed the name of Vaughn 
to the notes, without authority from Vaughn. 

And this allegation, the answer denies. It does thisin two 
ways. Ist. It says that Gray, Oaks, and Vaughn, were part- 
ners in the grocery business, and, that the notes were: given 
for groceries for the partnership. The giving of the notes, 
then, was within the scope of the partnership business, And 
one partner has authority to bind the others, to anything done 
within the scope of the partnership business. 

2d. The answer says, that Fuller, the person to whom the 
notes were given, in a few days after the giving of the notes, 
informed Vaughn of the fact that they had been given, and 
what for, and that Vaughn “said, it- was all right, and re- 
ceived the groceries himself, which was the condition for 
which said notes were given.” 

Any way, therefore, we think that the Court was right in 
dissolving the injunction. 


Judgment affirmed. 
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James Fraser, plaintiff in error, vs. Ext McConnexz, adm’r, 
defendant in error. 

If A. buys goods of C., and subsequent to the sale, gives a portion of them to 

B., and B. unites in a note with A, to C. for the purchase money, with the 


understanding that B. signs as security; the fact that B. received a part oi 


the goods from A., by way of gift, does not constitute him a principal in the 
contract. 


Certiorari, in Cherokee Superior Court. Decision by Judge 
Brown, at June adjourned Term, 1857. 


Eli McConnell, administrator of James Stewart, deceased, 
brought suit in a Justice Court against James Fraser, upon 
the following promissory note: 


$29 62}. Twelve months after date we promise to pay 
Eli McConnell, adm’r, with the will annexed of James Stew- 
art, deceased, or bearer, twenty-nine dollars, sixty-two anda 
half cents, for value received. This 18th Nov., 1854. 
his 
CRAVEN p< FRASER, 
mark, 
JAMES FRASER. 


The defendant, James Fraser, pleaded that he was only 
security on said note; that he had given notice to plaintiff to 
sue thereon, which he had failed to do, within the time re- 
quired by law; and that defendant was consequently dis- 
charged from liability. 

Upon the trial plaintiff introduced the note and closed. 

Defendant read the answers of James Able, to interroga- 
tories, who testified that he saw defendant sign the note; he 
signed it as security; he got a part of the consideration of 
said note; a loom which was sold for $4 25, and which con- 
stituted part of said note. Witness cannot read or write 
is not related to defendant. Defendant got nothing but the 
loom, as he remembers. 
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Defendant next proved, that he had given notice to the 
plaintiff, to sue, which was admitted. 

He also proved that Craven Fraser bid off the loom at the 
sale; he stated that he bought it to give to defendant’s wife. 
who had washed for him the year before, and had not charg- 
ed him anything. 

That Craven applied to another person to become his se- 
curity, who refused, he then asked defendant, who was his 
son, who signed the note with him. 

Defendant then had one John Fitch, who was on the 
ground, but who had not been subpenaed, called as a wit- 
ness, who refused to come into Court, and the Court refused 
to compel him to attend. 

Defendant then offered a certified copy of the bill of sale of 
James Stewart’s estate, as returned by the plaintiff to the 
Ordinary’s office, and of the terms of said sale, from which 
it appeared that the terms were, for all sumsunder five dollars, 
cash, for all sums over five dollars, note with good security, 
and that Craven Fraser bought, 





One bed and furniture, - - - $25 25 
One loom, - - - - - 4 37} 
$29 623 


Plaintiff in reply, proved by one witness that he heard 
Craven Fraser say, that he had bought the loom for the 
plaintiff. 

The case being on appeal in the Justices’ Court, the jury 
found for the plaintiffthe amount of the note, and interest 
and cost. 

Defendant excepted on the grounds, 

ist. Because defendant proved that he signed said note as 
security only. 

2d. Because defendant proved that he did not receive any 
of the consideration of said note, but that Craven Fraser 
gave the loom to his wife. 
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3d. Because the notice to sue being admitted, the jury er- 
red in not finding in favor of defendant. 

And prays that a writ of certiorari be directed to said Jus- 
tices, requiring them to certify and send up to the next Su- 
perior Court, the proceedings in said cause, ete. 

The Justices made their return to the certiorari, and be- 
fore the hearing, the Judge of the Superior Court, dismissed 
the certiorari, and counsel for defendant excepts. 

Birp & Teasty, for plaintiffs in errer. 


Sam’L WEIL, contra. 
By the Court—Lvmprxin J., delivering the opinion. 


We think the weight of evidence in this case, strongly and 
decidedly egainst the verdict of the jury in the Justices’ 
Court, and the judgment of the Superior Court, affirming that 
finding. 

Still, we might not feel itto be our duty to interfere, were 
we not persuaded that the law of the case was misappre- 
hended. It would seem that in both Courts, it was supposed 
that, if A. buys property and makes a gift of a portion of it 
to B., and B. unites with A. in giving a note to C., under an 
understanding, that B. is the security only of A., that this 
makes B., a principal with A. to the original contract. But 
this, we apprehend, is not thelaw. B. was no party with A. 
in the purchase, neither did he participate in the considera- 
tion, as coming from C., and the subsequent gift from A., 
could not constitute B. a principal. 

And with the law thus expounded, all the testimony har- 
monizes and goes to show, that James Fraser was security 
only to Craven Fraser. The goods were charged in the sale 
bill, to Craven Fraser. By the terms of the sale, security 
was to be given on all purchases amounting to more than 
five dollars, and yet, Craven and James Fraser’s were the 
only two names to the note. Did not the payee believe that 
James Fraser was security for Craven ? 
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McConnell then, admitting as he does, that he was noti- 
fied to sue, and failing to do so, within the three months pre- 
scribed by the statute, James Fraser was discharged. And 
this would seem to be the justice of the case under any view 
ofit. The purchases amounted to a fraction under thirty 
dollars. The old loom given by Craven Fraser to James’ 
wife for washing his clothes, and charging him nothing for 
it the previous year, only cost four dollars and a quarter. 
There being then, no joint or common interest between Cra- 
venand James, in the remainder of the articles, it would 
seem hard for James not to be allowed the protection afford- 
ed him by the Legislature, by the neglect of the creditor to 
sue. 


Judgment reversed. 





Tuomas W. Brock, plaintiffin error, vs. Toe STATE or GEorR- 
era, defendant in error. 


SAME vs. SAME. 


It is better that the grounds of exception to a decision, should be stated to the 
Court making the decision, at the time of the decision, or at some time after- 
wards, before the decision has passed beyond the reach of that Court; but, 
still, it cannot be said, that if there is a failure to state grounds of exception, 
in that Court, the right of stating grounds of exception, in the revising Court, 
is lost, unless the grounds consist of matters that are waiveable. 


Indictment, for playing and betting at cards, in Forsyth 
Superior Court. Tried before Judge Brown, at February 
Term, 1857, 


These two cases being against the same party, and involv- 
ing the same question, were heard and considered together. 
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Thomas W. Brock was indicted for playing and betting 
at cards; it did not appear whether with a white man or a 
negro. 

The defendant pleaded guilty in both cases. 

The Court passed upon him the following sentence, to-wit : 

“Whereupon it is considered and adjudged by the Court, 
that the defendant do pay a fine of seventy-five dollars, and the 
cost of this prosecution, and on failure to pay the same, that 
he be imprisoned in the common Jail of said county, for the 
term of six months, unless said fine and cost are sooner 
paid.” 

To which judgment and sentence, Counsel for defendant 
excepted. 


Irwin & Lestrr, for plaintiff in error. 


Sox. Gen. Purtutrs, contra. 
By the Court.—Bennine, J. delivering the opinion. 


The question is, whether the sentences in those two con- 
solidated cases, were right. 

The exceptions to the sentences, were couched in general 
terms, and were placed on no particular ground or grounds. 
They were in these words—“*To which judgment and sen- 
tence, Counsel for the defendant excepted.” 

Buta ground was taken in the bills of exceptions, why the 
sentences were wrong, viz: thatthe sort of punishment im- 
posed by those sentences, is not the sort which the law au- 
thorizes to be imposed it: such cases. 

This was held by this Court, not to be a sufficient reason, 
in two cases brought up at the same time at which these two 
were brought up. See Brock vs. State, and us. State, 
decided at Atlanta, March, 1857. 





The Counsel for the plaintiff in error, under the presence 
ofthose decisions, now abandons the ground assigned in the 
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bills of exception, but insists upon another ; one that is not as- 
signed in them, viz: this, thatit does not appear on the face 
of the indictments, whether the person gambled with, by 
Brock, the plaintiff in error, was a white person or a negro. 

It was held by this Court in Davis vs. The State, decided 
at Atlanta, March, 1857, that this should appear on the face 
of the indictment. 

The only question, therefore, is, whether the plaintiff has 
the right to insist upon this new ground. 

We are not aware of any law that prevents him from do- 
ing so; but still, we cannot help seeing, that much the bet- 
ter practice would be, to bring every ground of objection to a 
decision, to the notice of the Court making the decision, at 
the time of the decision. When the grounds of objection to 
a decision are fairly stated to the Court making the decision, 
the probability is, that that Court will give them their due 
weight, and therefore, will itself, correct the decision if that 
is wrong. 

Besides some grounds are such, that unless they are stated 
at the time of the decision, they cease to be good. These 
are grounds consisting of matters susceptible of being waived. 

The ground,in the present case, however, consists in a de- 
fect that is incurable. 

We think therefore, that the plaintiff had the right to in- 
sist upon this ground, although he did not set it out in his 
bills of exceptions. 

And so thinking, we have to say that the sentences were 
void, and ought_to be set aside. 


Judgment reversed, 


26 
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James Pierce, plaintiff in error, vs. Joun A. Jones, defend- 
ant in error. 


{1.] Ejectment brought by an administrator, at the instance of persons not in 
privity with him, in order to give them the use of the intestate’s title to the 
land, they having no title of their own, will be enjoined at the instance of 


the person in possession. 


In Equity, in Polk Superior Court. Decision by Judge 
Hammonp, at May Term, 1857. 


John A. Jones filed his bill in Equity against Edward D. 
Chisolm, James Pierce and Robert F. Morrison. The bill 
alleges that on the 31st January, 1851, complainant pur- 
chased from Manley W. Ford, since dead, lot of land No. 718, 
in the 18th district and 3d section of Polk county, of the va!- 
ue of $1000, and took Ford’s deed forthe same. At the time 
of said purchase, Ford turned over to complainant a deed of 


said lot from James A. Murray, purporting to be the drawer of 
said lot,to Ford, dated 10th of December, 1850; that both of 
said deeds were recorded in due time. 

The bill further states that in the year 1850, complainant 
took peaceable and quiet possession of said land, and has 
been in the undisturbed possession and enjoyment thereof 
ever since; that one Robert F. Morrison, a transient person, 
and Edward D. Chisolm, of Polk county, combining and con- 
federating together, by maintenance, champerty and subor- 
nation of witnesses, and buying and selling pretended titles, 
to cheat and defraud complainant, the said Morrison sold 
said land to Chisolm, 1nd executed and delivered to him a 
deed for the same, dated on the —— day of ——, 1850, but 
which is not recorded. 

The bill further states, that Morrison had no valid title to 
the land when he sold it to Chisolm. 

The bill further states that Morrison, or Chisolm, or both, 
had fraudulently procured one James Pierce to administer 
on the estate of James A. Murray; and had procured said 
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Pierce, in fraud of the complainant’s right, to bring an action 
of ejectment against him, for the land, for their benefit, he 
Pierce, having no interest in the matter, beyond his wages, 
for aiding in carrying out the fraudulent designs of Morrison 
and Chisolm. 

The bill further states that complainant has made diligent 
inquiry in Wilkinson county for James A. Murray, and can 
hear of no such person ever having lived or died in that coun- 
ty; and that James A. Murray, the orphan, whose name was 
given in for a draw in the gold lottery, and who drew lot No 
718, in the 18th district and 5th section, never did live in 
the county of Wilkinson, nor did he die there; and that the 
grant of administration on his estate, in said county, is a 
fraud on the Ordinary of that county; that complainant has 
commenced his action at law against said Chisolm and Mor- 
rison for buying and selling pretended titles to land, contrary 
to the statute of 32, Henry VIII; that the Sheriff has returned 
that Morrison is not to be found; he has gone to parts un- 
known, and seeks to evade the penalty inflicted by law in 
such cases. 

There was an amendment, stating that the James A. Mur- 
ray, from whom complainant claims title, is a different per- 
son from the one whose estate Pierce administered on in 
Wilkinson county, and that the complainant did not know 
which, if either, was the drawer of the lot. 

The bill prays that the action of ejectment against com- 
plainant be enjoined, &c. 

Defendants, Chisolm and Pierce, demurred to the bill. 
Pierce also put in his answer, and alleges that he adminis- 
tered on the estate of James A. Murray, in the county of 
Wilkinson, some time in the year 1855, at the instance of 
one Robert F. Morrison, or a man so called, and who repre- 
sented himself to be a citizen of the State of Louisiana, and 
agreed to pay the expenses of the administration; a part of 
which he paid, saying that he had sold the lot of land in dis- 
pute to one Ed. D. Chisolm, of Polk county, and that it was 
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necessary, in order to convey good titles, that administration 
should be had of Murray’s estate. This was the only inter- 
est respondent had or now has; has no recollection of author- 
izing any one to sue in his name for said land, except that 
he delivered his letters of administration to Chisolm, he agree- 
ing that respondent should be at no expense in the matter. 
Morrison is a long, tall man, dark complexion, with-a large 
#iose. Knows nothing of complainant’s or defendant’s titles 
«r possession; knows nething of Morrison’s title, except that 
ke said that he had bought the interest of all the heirs of 
Murray ; did not know that Murray ever lived in Chatham, 
nor where he was from; he lived in Wilkinson county with 
one William B. Smith,and died at Smith’s house, when eight 
or ten years old; known then by the name of James Mur- 
ray, and not as James A, Murray; did not know until in- 
formed by Morrison, that there was an A. in his name. 
Smith afterwards removed to Louisiana. Murray died some 
eighteen or twenty years ago. 


Upon the trial complainant moved that the demurrer as to 
Pierce, be overruled, he having answered the bill. The Court 
granted the motion, and counsel for defendant excepted. 

The demurrer as to Chisolm was sustained by the Court, 
and the bill dismissed, as to him. 


Counsel for defendant then moved that the injunction, as 
to Pierce, be dissolved, his answer having sworn off all the 
equities of the bill as to him. The Court refused to hear 
or consider this motion and counsel for defendant ex- 


cepted. 


Counsel for defendants then moved to dismiss the bill on 
the ground of want of equity. The Court overruled the mo- 
tion, and defendants excepted. 


Inwin & Lester, for plaiatiffs in error. 
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Joun A. Jones, for defendant in error. 
By the Court.—Beynixe, J. delivering the opinion.. 


Was there any equity in the bill? 

The bill says that Chisolm claimed the land under Morri- 
son; that Morrison had no title to it; that, nevertheless, in - 
order to enable them, or one of them, to recover the land - 
from Jones, the complainant, they had procured one Pierce, - 
to administer on the estate of one Murray, whom they took 
to be the Murray who was the drawer of the land, and to 
bring an action, as such administrator, against Jones, to re- 
cover the land for their benefit. 

The bill also states, that which makes it doubtful, whethe: 
this Murray, or some other Murray, was the person whe . 
drew the land. 

Let us suppose, that this Murray was thatperson. In that 
case, Pierce, as his administrator, held the title to the land: : 
and, therefore, Jones’s possession, although it was a good de-- 
fence to him against the title of Morrison, or that of Chisolm, 
or the title of both, yet it was not a good defence to him, 
against the title of Pierce, as the administrator of Murray. 

This being so, Pierce, as the administrator of Murray, 
brought the suit for the land, merely that Morrison or Chis- 
olm, or both, might have the benefit of his title, and might 
thus, though without any title of their own, be enabled to over- 
come Jones’s defence by possession, and recover the land. 
from him. The suit was for their exclusive benefit. 

And the question is, ought Pierce to be permitted to con- 
tinue this suit? 

If the suit by Pierce, as the administrator of Murray, had 
been brought for the benefit of the heirs of Murray, and Jones 
had had a good defence against those heirs, as, by the statute: 
of limitations, the suit would have been one subject to be en- 
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joined at the instance of Jones. Jonekim vs. Holland, 7 Ga. 
589, Daniel vs. Sapp, 20 Ga. 514. 

[1.] Morrison and Chisolm can stand, in no better situa- 
tion, with respect to Murray’s administrator, than that in 
which, in the case supposed, the heirs of Murray would have 
stood in respect to him; and Jones has a defence good 
against them, viz: possession. It follows, therefore, that he 
must be entitled to have the suit brought by Pierce, for their 
benefit enjoined. 

This is the result, on the hypothesis that the Murray rep- 
resented by Pierce, was the Murray who drew the land. 

If he was not the Murray, the only difference in the case 
would be, that Jones would have a defence at law, good, not 
only against Morrison and Chisolm, but also against Pierce. 

In the state of doubt that exists on this point, it can hard- 
ly be said that Jones has an adequate remedy at law. 

Our conclusion, therefore, is, that there was equity in the 
bill. 

It is true, that the facts giving this equity, are stated in con- 
nection with other facts in which, we think, there is no equi- 
ty, viz: the facts of the suits by Jones against Morrison and 
Chisolm, founded on the 32d of Henry VIII. 

In our opinion, the part of that statute on which those 
suits were founded, is not in force in this State. In my own 
opinion, no part of that statute is. See my views on the 
question, whether the statute is, or is not in force, in Doe ex 
dem. Morris vs. Roe and Monroe, ten., decided at Macon, 
June, 1857. 

But we think, that these facts, and al] others connected 
with them, if connected with them only, may, and should be 
struck from the bill. These facts, therefore, need not preju- 
dice the other facts contained in the bill. 

We think, then, that the Court below was right in overrul- 
ing the motion to dismiss the bill for want of equity. 

And although the Court would not hear the demurrer of 
Pierce, still we have given him the benefit of that demurrer, 
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in the conclusion to which we come, that the parts of the bill 
founded on the 32d Henry VIII, should be struck out. The 
other grounds of the demurrer, were covered by the motion 
to dismiss the bill for want of equity; and that motion we 
have considered. 

Was the equity in the bill, sworn off by the answer of 
Pierce? Far fram it. 

It is true, that the answer says, that Morrison represented to 
Pierce, that he had bought the title of the heirs of Murray; but 
it does not say that Pierce believed the representation. Be- 
sides, it is doubtful, whether this was not new matter. The 
whole answer taken together, is anything but a satisfactory 
denial of the case made by the bill. 

Our conclusion, therefore, is, that the motion to dissolve 
the injunction, founded on the allegation, that the answer had 
sworn off the equity of the bill, ought not to have been sus- 
tained, if the motion had been heard. So, it would, at least, 
be useless, to order the Court below to hear that motion. 
We do not say, that refusing to hear such a motion, is not to 
be considered by this Court, the same as overruling the mo- 
tion. As to this, we say nothing. 

There ought to be an affirmance, except as to the matters 
ordered to be struck from the bill. 


Judgment affirmed, with directions. 





Joun W. Woon, ex-Sheriff, plaintiff in error, vs, Witt1am H. 
Hunt, defendant in error. 


Persons aggrieved by the official misconduct of the Sheriff, must elect to bring 
their action or procede by rule. They are not entitled to both remedies at 


the same time. 
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Rule against Sheriff, in Carroll Superior Court, Decision 
by Judge Hammonp, at April Term, 1857. 


This was a rule by William H. Hunt, feditor of the Mari- 
etta Advocate, against John W. Wood, former Sheriff of Car- 
roll county, to show cause why heshould not pay over to said 
Hunt, the sum of $103 40, for advertisiitg Sheriff sales in 
said newspaper, and which amount it was alleged Wood had 
collected, &c. 

Annexed;was an account of the various cases advertised, 
and the amount charged in each case. 


The respondent, Wood, answered the rule, and showed for 
cause: 

Ist. That he had been sued by Hunt on the same account, 
and that suit was then pending. 

2d. That he had collected part of the money in said ac- 
count, and part he had not. That he had paid part, but how 
much did not appear. 


Upon this showing, the Court made the rule absolute, and 
ordered Wood to pay the money. 
To which order counsel for Wood excepted. 


A. S. Burxe, for plaintiff in error. 
MERRELL, by Irwin, for defendant in error. 


By the Court—Lvumrxin, J. delivering the opinion. 


The 52d section of the Act of 1799, Cobb 577, amongst 
other things, provides that “whenever the Sheriff of any 
county within this State shall fail to make proper returns of 
all writs, executions, and other process, put into his hands, 
or shall fail or neglect to pay up all moneys received on such 
executions, on his being required by the Court so to do, shalt 
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be liable to an action as for contempt, and may be fined, im- 
prisoned, or removed from office, in the manner prescribed 
by the Constitution.” 

We admit that the provision of the statute was intended 
primarily, if not altogether for the plaintiff in fi. fa., still its 
language is broad enough to include a printer, if money has 
been collected on the execution for him. Certainly it extends 
to Jailers and other officers, on whose account, fees and costs 
have been collected by the Sheriff. There are other clauses 
in the law favoring this conclusion, 

We are not prepared to say, then, that the printer is not 
entitled to rule the Sheriff for his advertising fees, where tlre 
same have been deducted out of the debtor’s money by the 
Sheriff, and retained by him for the printer. 

But we are at a loss to perceive how the rule could have 
been made absolute in this case—the Sheriff stating as he 
did in his return, that he neither knew the sum received or 
paid over by him. He might have been ordered to answer 
over instantly, if, in the opinion of the Court, sufficient time 
had already been allowed him for that purpose, or else his re- 
turn might have been traversed. But nothing more. 

But there is another difficulty in the way. The party ag- 
grieved by the misconduct of the Sheriff, must elect to bring 
his action, or to proceed by rule. In this case, Mr. Hunt 
chose the former alternative. Having made his option he 
must abide by it. At any rate, he is not entitled to both rem- 
edies at one and the same time. 


Judgment reversed. 
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Averit vs. . Alleam. 


Joun Dor, ex dem. of Anprew J. Avertr and another, plain- 
tiffs in error, vs. Ricuarp Rog, casual ejector, and James 
ALLEAM, tenant in possession, defendants in error. 


Under a grant to the orphans of A., who had but a single orphan, that orphaa 
will take. 


Ejectment, in-Floyd Superior Court. Nonsuit, by Judge 
Hammonp, August, 1857. 


Plaintiff proved that the defendant was in possession at the 
commencement of the suit. He then read to the jury, a grant 
from the State to Benjamin Averit’s orphans, of Lester’s Dis- 
trict, Pulaski county, for the lot of land sued for, dated 23d 
February, 1850. He then proposed to read the answers ofa 
witness, Thomas Pope, taken by commission, to prove that 
Andrew J. Averit, one of the lessors, was the orphan and on- 
ly orphan of Benjamin Averit; that witness gave in a draw 
for him in the Cherokee Land Lottery; that he resided in 
Lester’s District, Pulaski county. 

Counsel for defendant objected to the reading of the depo- 
sitions on the ground that the grant was to Benjamin Aver- 
it’s orphans, which must be two or more, and the answers 
proved that there was but one, and therefore, contradicted the 
grant. 

The Court sustained the objection, rejected the testimony, 
and non-suited plaintiff And counsel for plaintiff excepted. 


Mircue tt, and Akin, for plaintiff in error. 


ALEXANDER, for defendant in error. 


By the Court—Bennine, J. delivering the opinion. 


The grant was to “ Benj. Averit’s orphans.” If Benjamin 
Averit had but one orphan, was this a grant to that orphan ? 
We think it was:! 
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In Hollifield vs. Still 17 Ga. 280, the word “ heir” had to 

be considered as equivalent to the word heirs. And see 2 
"ern. 325; Richards § Bergarenny, Cro. Eliz 413; 1 Burr 

38; 5 Com. Dig.,“ Parols” (4. 9.) 

Now, it is easier to say, that the word, heirs, shall have the 
meaning of the word heir, than it is to say, that the word 
heir, shall have the meaning of the word heirs, for the plural 
includes the singular, but the singular does-not include the 
plural. 

Can there be a doubt, that under a gift “to the children of 
A.,” he having but a single child, that that child would take ; 
or, that under a bequest of “all my horses,” a single horse 
would pass. There can be as little doubt that under a gift 
“to orphans” a single orphan will take. 

This being so, the evidence that was rejected, could not 
have varied the grant. Therefore, there was error in its re- 


jection. 


Judgment reversed 


Joun Dox, ex dem., Witt1AM Henperson, plaintiff in error, 
vs. RicuarpD Ros, cas. ejector, and Witt1am P. Hacxney, 
and others, defendants in error. 


j1.} In ejectment, the plaintiff showed a grant to Elias Nicks, and a deed from 
Eli Nicks, and introduced parol evidence tending to show, that the Elias 
Nicks of the grant, and the Eli Nicks of the deed, were one and the same 
person. 

Held, That this was legal evidence. 

[2.) Afterthe draw and before the grant, the equitable title is in the drawer, 
and the legal title is in the State for the use of the drawer on his payment of 
the grant fee. This equitable title is transferable; when transferred, the 
legal title in the State, becomes a legal title for the use of the transferree on 
the payment ofthe grant fee. Consequently, on the issuing of the grant to 
the drawer, the legal title passes through him without stop, into the trans- 
ferree, by virtue of the statute of uses. 
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‘Henderson vs. Hackney. 
Ejectment, in Whitfield Superior Court. Tried before 
Judge Brown, at October Term, 1857. 


This was an action of ejectment brought by John Doe, ex 
dem. of William Henderson, against Richard Roe, caswa/ 
ejector, and William P. Hackney, Frederic Thompson, and 
James Morris, and others, tenants in possession, for recovery 
of lot of land No. 218, in the 12th district, and 3d section, of 
the county of Murray, and for mesne profits. 

The defendant pleaded the general issue. 

Upon the trial, plaintiff read in evidence to the jury, a grant 
from the State, (produced by defendant under notice,) to 
Elias Nicks, dated 10th May, 1841; a deed from Eli Nick: 
to plaintiff, Henderson, dated 5th August, 1839, and recorded 
23d January, 1840. 

Defendants offered and read in evidence, a deed from £i:- 
as Nicks to Absalom Holcombe, dated 19th May, 1841. 
Then a deed from William J. Underwood, Sheriff, convey- 
ing said lot,sold at Sheriff’s sale, as the property of Ho!- 
combe, to James Edmundson, dated 31 January, 1844. 
Then a deed from Edmundson to Samuel R. McCanny, da- 
ted 23d of August, 1844, and a deed from McCanny to James 
Morris, dated 28th January, 1846. 

The grant from the State, and all the deeds offered in evi- 
dence, were for the same lot of land—the lot in controversy. 

The parol testimony was, that in the spring of 1846, Wi: 
liam Henderson came to the lot in dispute, and commenced 
the erection of a log cabin; worked one or two days, and got 
the cabin about five logs high. On the morning of the third 
day, Henderson went to the place where he was building, 
and found James Morris in possession, inside of the cabin ; 
some eight or ten men were with Morris; Samuel R. McCan- 
ny, William J. Underwood, two of the Thompsons, and oth- 
ers, were there; Morris said he would not give up the pos- 
session; something was said by Morris about comparing ti- 
tles; a large quantity of timber had been cut and hauled off 
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he premises, and from a brick-yard onthe lot, about 400,000 
bricks had been made and carried off. The lot, itseems, was 
situated near Dalton, < 

A great many witnesses were examined, as to the identity 
of Elias Nicks and Eli Nicks, and whether the name and 
person were the same, and referred to the same individual. 

It appeared that a man by the name of Eli Nicks once 
lived in Walden’s district, Pulaski County; that he lived in 
that county at the time of the entries made for drawing in 
the gold and land lotteries in Cherokee, Georgia; that he 
moved to Decatur county some fifteen or twenty years ago; 
and that he claimed to havea Jot of land in Cherokee; that 
this man’s name was Eli Nicks; always signed his name 
Eli Nicks. 

J. M. Patton, Secretary of the Executive Department, cer- 
tified, that he had examined the list of names of the persons 
entitled to draw in the late gold and land lotteries in Cher- 
okee, as returned to that office from the county of Pulaski; 
and that he found the name of Elias Nicks, head of family, 
of Walden’s district, of said county; he also found the name 
of Miles Nix, of McDaniel’s district, in said county, entered 
for a draw in the gold lottery ; and the name of Miles Nicks, 
of McDaniel’s district, entered for one draw in the dand lot- 
tery; and that these are all and the only persons by the name 
of Nicks, entered on said list, as entitled to draw in said lot- 
tery. 

The case, under the charge of the Comt, was submitted to 
the jury, who found for the plaintiff the premises in dispute, 
and one thousand dollars for mesne profits. 

Defendant moved for a new trial on the following grounds: 

Ist. Because the Court refused to charge the jury, as re- 
quested by defendants counsel, that the plaintiff cannot re- 
cover by showing that the grant issued by mistake 
toa wrong name, but charged the jury that the plaintiff 
cannot recover by showing that the grant issued by mistake 
to a wrong person; bnt if they believe from the evidence, 
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that the Eli Nicks of plaintiff's deed, and the Elias. Nicks of 
the grant, were one and the same person, then the plaintiff 
could recover. * 

2d. Because the Court refused to charge the jury, that the 
plaintiff cannot recover in this case, unless he shows by evi- 
dence, to the satisfaction of the jury, that Eli and Elias Nicks 
were one and the same person, and was called and known 
as well by the one name as the other; but charged that the 
plaintiff cannot recover unless the evidence satisfied the jury, 
that the Eli Nicks of plaintiff's deed, and the Elias Nicks of 
the grant, were one and the same person; and if he was 
known by one name as well as the other, it was a strong cir- 
cumstance of identity. 

3d. Because the Court refused to charge the jury, that the 
plaintiff cannot recover in this case, by showing that the 
grant to Elias Nicks was intended for Eli Nicks, and thereby 
substitute a different name for the grantee, to that specified 
in the grant; but charged that the plaintiff could recover, if 
the jury were satisfied, from the evidence, of the identity of 
Eli Nicks of the plaintiffs deed, and the Elias Nicks of the 
grant. 

4th. Because the Court refused to charge the jury, as re- 
quested, that if the evidence should satisfy the jury that Eli 
Nicks and Elias Nicks are one and the same person, and 
was called and known as well by one name as the other; 
yet, if Henderson purchased the land from Nicks before the 
grant issued, and Holcombe purchased after the grant issued, 
then Holcombe’s deed is the better one, and the jury must 
find for the defendants. 

5. Because the Court charged the jury, that if the deed to 
Henderson, and the deed to Holcombe, were made by the 
same person, and the grant had issued, or the grant fee paid 
by the grantee, after Henderson’s deed was made, but before 
the deed to Holcombe was made, the payment of the grant 
fee, or the issuing of the grant, vested the legal title in the 
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grantee, and it inuced to the benefit of Henderson, and his 
is the better title. 

6th. Because the verdict is against the law and evidence, 
as to title. 

The Court granted a new trial, and plaintiff excepted. 


J. R. & T. W. Avexanper, and W. H. Dasyey, for plain- 
tiff in error. 


Unperwoop ; and Axrn, for defendants in error. 
By the Court.—Bennine, J. delivering the opinion. 


Was the Court below right in granting the motion fora new 
trial? This is the only question. 

If any one of thegrounds of the motion was sufficient, the 
Court was right in granting the motion. 

I proceed, then, to notice those grounds, in their order 

The first ground was this: “The Court refused to charge 
the jury, as requested, by defendant’s counsel, that the plain- 
tiff cannot recover by showing, that the grant issued, by mis- 
take, to a wrong name; but charged the jury, that the plain- 
tiff cannot recover by showing, that the grant issued, by mis- 
take, to a wrong person; but, if they believe from the evi- 
dence, that the Eli Nicks of plaintiff’s deed, and the Elias 
Nicks of the grant, were one and the same person, then the 
plaintiff could recover.” 

What the Court did, according to this ground, amounted 
to telling the jury, that ifthere was a person named Eli 
Nicks, and not named Elias Nicks, and if the grant was 
made to that person, but, by mistake, was made to him in 
the name, Elias Nicks, instead of, being made to him in the 
name, Eli Nicks, and he made the deed to Henderson, then, 
the plaintiff was entitled to recover; but, that if there was 

_one person named E/i Nicks, and another person named Eli- 
as Nicks, and the one of these two persons entitled to the 
grant, was the one named Zi Nicks, and yet, that, by mis- 
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take, the grant was made, nof to him, but to the person 
named Elias Nicks, then, that the plaintiff was not entitled 
torecover. The exception, of course, is to the first part of 
this—the part which gives the plaintiffa chance to recover. 

The evidence was such, thatit tended to show, that there 
was a person known to his neighbors as Eli Nicks, and not 
known to them as Elias Nicks; and, to show, that that per- 
son was the person to whom the grant was made, although 
it was made to him, as L/ias Nicks; and also, to show, that 
that person was the person who, in the name, Eli Nicks, 
made the deed to Henderson. And there was no evidence 
tending to show, that there was one person named Eii Nicks, 
and another named Llias Nicks, except the evidence fur- 
nished by the fact, that the grant, and the deed to Holcombe, 
used the name Llias Nicks. 

Now the objection to this part of the charge, if I under- 
stood the argument for the defendant in error aright, was, 
that it was founded upon that portion of this evidence which 
tended to show that the person called in the grant, Elias 
Nicks, and the person called in the deed, Z/i Nicks, were one 
and the same person; and thatthat portion of the evidence 
was illegal. 

Assuming that to be the objection, the question is, was 
that portion of the evidence illegal ? 

This Court has once decided that it was not. Doe ex dem. 
Henderson vs. Roe and Hackney, 16 Ga, 524-5. 

But, it was insisted, that there were two other decisions of 
this Court, according to which, the evidence was illegal. 
These were Tison and others vs. Yawn, 15 Ga. R. 495, and 
Sykes vs. McRory, 10 Ga. 470. 

AndI mustsay for myself, that in my opinion, the evi- 
dence was illegal iftried by these two decisions; but I must 
also say, that, in my opinion, the two decisions were wrong. 

The later of these two decisions, is founded exclusively up- 
on the earlier; it takes no notice of an intermediate decision, 
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which, I think, is contrary to the earlier; I mean the decis- 
ion in Greene vs. Barnwell et al., 11 Ga. 284. 

These two decisions, as I think, are not only contrary to 
that intermediate decision, and to the decision made in this 
same case, when it was up before, (supra) a decision later 
than either of these two, but they are, as I think, contrary to 
a perfectly established rule of law—the rule which says, that 
parol evidence muy be used to ¢deniify person or thing, men- 
tioned in a written instrument. This is a rule which, so far 
as I know, is without exception. And, it is a rule the object 
of which, is, not to pervert written instruments, but to pre- 
vent written instruments from being perverted. 

These two decisions, then, are, in my opinion, to beutterly 
disregarded. 

[1.] This Court, in respect to the present question, repeats 
its former decisions, and holds, that the part of the evidence 
under consideration, was not illegal. 

The next two grounds of the motion, are so nearly the same 
as the first, the one just considered, that they must share its 
fate. 

The next two grounds of the motion, the fourth and the 
fifth, amount to this: that the Court told the jury the oppo- 
site of whatit was requested to tell them; viz: told them, 
that if the deed to Henderson, and the deed to Holcombe, 
were made by one and the same person, and the grant had 
issued, or the grant fee been paid by the grantee, after the ma- 
king of the deed to Henderson, but before the making of the 
deed to Holcombe, the payment of the grant fee, or the issu- 
ing ofthe grant, vested the legal title in the grantee, and that 
title inured to the benefit of Henderson, and his was the bet- 
ter title. 

This is a charge that was to have effect, on the hypothesis, 
that there has been but one Nicks; that he was the drawer 
of the lot of land; and consequently, that he was the person 
entitled to a grant for the land, on payment of the grant fees. 
Let us assume this to be the true hypothesis, 
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led; en grant was made, not to him, but to the person 
named Elias Nicks, then, that the plaintiff was not entitled 
torecover, The exception, of course, is to the first part of 
this—the part which gives the plaintiffa chance to recover. 

The evidence was such, thatit tended to show, that there 
was a person known to his neighbors as Eli Nicks, and not 
known to them as Elias Nicks; and, to show, that that per- 
son was the person to whom the grant was made, although 
it was made to him, as “lias Nicks; and also, to show, that 
that person was the person who, in the name, Eli Nicks, 
made the deed to Henderson. And there was no evidence 
tending to show, that there was one person named Edi Nicks, 
and another named Elias Nicks, except the evidence fur- 
nished by the fact, that the grant, and the deed to Holcombe, 
used the name Edias Nicks. 

Now the objection to this part of the charge, if I under- 
stood the argument for the defendant in error aright, was, 
that it was founded upon that portion of this evidence which 
tended to show that the person called in the grant, Elias 
Nicks, and the person called in the deed, E7i Nicks, were one 
and the same person; and thatthat portion of the evidence 
was illegal. 

Assuming that to be the objection, the question is, was 
that portion of the evidence illegal ? 

This Court has once decided that it was not. Doe ea dem. 
Henderson vs. Roe and Hackney, 16 Ga, 524-5. 

But, it was insisted, that there were two other decisions of 
this Court, according to which, the evidence was illegal. 
These were Tison and others vs. Yawn, 15 Ga. R. 495, and 
Sykes vs. McRory, 10 Ga. 470. 

AndI must say for myself, that in my opinion, the evi- 
dence was illegal if tried by these two decisions; but I must 
also say, that, in my opinion, the two decisions were wrong. 

The later of these two decisions, is founded exclusively up- 
on the earlier; it takes no notice of an intermediate decision, 
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which, I think, is contrary to the earlier; I mean the decis- 
ion in Greene vs. Barnwell et al., 11 Ga. 284. 

These two decisions, as I think, are not only contrary to 
that intermediate decision, and to the decision made in this 
same case, when it was up before, (supra) a decision later 
than either of these two, but they are, as I think, contrary to 
a perfectly established rule of law—the rule which says, that 
parol evidence muy be used to ¢dentify person or thing, men- 
tioned in a written instrument. This is a rule which, so far 
as I know, is without exception. And, it is a rule the object 
of which, is, not to pervert written instruments, but to pre- 
vent written instruments from being perverted. 

These two decisions, then, are, in my opinion, to be utterly 
disregarded. 

[1.] This Court, in respect to the present question, repeats 
its former decisions, and holds, that the part of the evidence 
under consideration, was not illegal. 

The next two grounds of the motion, are so nearly the same 
as the first, the one just considered, that they must share its 
fate. 

The next two grounds of the motion, the fourth and the 
fifth, amount to this: that the Court told the jury the oppo- 
site of whatit was requested to tell them; viz: told them, 
that if the deed to Henderson, and the deed to Holcombe, 
were made by one and the same person, and the grant had 
issued, or the grant fee been paid by the grantee, after the ma- 
king of the deed to Henderson, but before the making of the 
deed to Holcombe, the payment of the grant fee, or the issu- 
ing of the grant, vested the legal title in the grantee, and that 
title inured to the benefit of Henderson, and his was the bet- 
ter title. 

This is a charge that was to have effect, on the hypothesis, 
that there has been but one Nicks; that he was the drawer 
of the lot of land; and consequently, that he was the person 
entitled to a grant for the land, on payment of the grant fees. 
Let us assume this to be the true hypothesis, 
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In that case, what was the interest which Nicks had in 
the land, after he drew it,and before it was granted to him ? 
It was the equitable interest in the land. And where was 
the rest of the interest in the land—the legal interest? The 
State had it. And this legal interest, the State held, as secu- 
rity for the payment of the grant fee. Winter vs. Jones, 10 
Ga., 202,205, 12 Ga. 340. The State thus holding the legal 
interest for that purpose, the statute of uses did not operate 
upon that interest, and merge it in the equitable interest. 

I must remark for myself, however, that I extremely doubt 
whether the drawer of a lot in any of our land lotteries, is 
not vested with the whole interest, both legal and equitable, 
in the lot, subject to be divested on his failure to pay the 
grant fees, The Constitution has in it these words: “And this 
Convention doth further declare and assert, that all the terri- 
tory within the presen‘ temporary line, and within the limits 
aforesaid, is now of right the property of the free citizens of 
this State, and held by them in sovereignty inalienable except 
by their consent.” rt, II, Sec. 23. What is our lottery sys- 
tem but a mode of partition of this “property of the free 
citizens,’ among those citizens? 

Say however that it is only the egut¢ad/e interest that pass- 
es into the drawer, and that the legal interest remains in the 
State, as security for the payment of the grant fee. Then 
what will follow so far as the present case is concerned? 

Assuming this to be the true principle, then, in the pres- 
ent case, after the lot was drawn, and before the grant was 
issued, the equitable title was in Nicks, and the legal title 
was in the State—in the State for the use of Nicks on his pay- 
ing the grant fee. 

Now this equitable title was a transferable title. Even a 
chance for a draw in the lottery was transferable. Dugas vs. 
Lawrence, 19 Ga. 557. > 

It istrue, that in Garlick vs. Robinson, 12 Ga., 340, this 
Court held, that an equitable interest of this kind, was not 
subject to sale under fi. fa.; but this Court has never held, 
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that such an interest was not transferable. 

And this equitable title or interest in Nicks, was trans- 
ferred—transferred by him to Henderson. 

In this way, the equitable interest became vested in Hen- 
derson, the legal interest still remaining in the State, but re- 
maining there for the use of Henderson, on Nicks’s paying 
the grant fee. 

Whilst the equitable interest was thus vested in Hender- 
son, the grant was issued to Nicks. Thereby, the legal ti- 
tle passed from the State into Nicks. But before the grant 
could issue, the grant fee had to be paid to the State; and 
when that was paid to the State, the lien on the land for the 
fee, became extinguished. 

Consequently, when the legal title passed to Nicks, it con- 
ferred upon him no right to hold the land as security for the 
grant fee. 

Again, Nicks being the person who had transferred the 
equitable title to Henderson, of course, had notice of the ex- 
istence of that title when the grant wasissued to him, and 
when, as a consequence, the legal title passed into him. 

These things being so, it followed, that, when the legal ti- 
tle passed into him, it passed into him, as a naked legal title 
Sor the use of Henderson. 

Now, on such a legal title as that, the statute of uses ope- 
rates; and the operation of that statute, is, to convey the le- 
gal title to the holder of the use. 

[2.] Therefore, when the legal title thus passed into Nicks, 
it immediately, under the operation of the statute of uses, 
passed out of him again, and into Henderson. Pitts vs. Bul- 
lard, 3 Ga. R. 

But if, when the legal title passed into Nicks, it thus pass- 
ed out of him into Henderson, then, it may be said with strict 
propriety, that when the legal title passed into Nicks, it“ in- 
ured to the benefit of Henderson.” And that it did this, is 
what the Court told the jury, in the charge now under con- 


sideration. 
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That charge, therefore, we think was right. 

It is to be remembered, however, that this “inuring to the 
benefit of Henderson,” is a thing which we attribute to the 
operation of the statute of uses. Whether it is nota thing 
that might not also be attributed, to some doctrine of estop- 
pel, it is needless to inquire. I may say, that I strongly in- 
cline to think, it is not. 

The remaining and last ground of the motion fora new 
trial was, that the verdict was against the law and evidence, 
as to title. 

We think that the verdict was against neither. 

That it was not against “the daw,” “as to title,’ on the sup- 
position that Hii Nicks and Elias Nicks were the same per- 
son, and that that person was the drawer, isa point that may 
be left to what has already been said. 

And this supposition is justified by the evidence. The ju- 
ry thought so; and, in our opinion, there was enough in the 
evidence, to make them think so, At least we may say this, 
that there was enough in the evidence to show that such a 
thought in the jury, was not one that was, “decidedly and 
strongly against the weight of evidence.” cts of 1853-54, 
47. 

If this supposition was justified by the evidence, then the 
verdict was not contrary to the evidence. This must be 


manifest. 
Upon the whole, we think the Court erred in granting the 


motion fora new trial. 


Judgment reversed. 
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Briees H. Movtrrie, plaintiff in error, vs. Witt1Am ELrop, 
defendant in error. 


By the Act of 1841. (Cobb 359, 390) an insolvent debtor is entitled to keep an 
only horse, provided his value does not exceed fifty dollars. If the horse is 
worth more than that, he should be sold—fifty dollars of the proceeds re- 
invested in a horse for the benefitof the debtor’s family ; and the net surplus, 
after deducting the cost, paid to the creditor, 


Rule against Sheriff, in Cherokee Superior Court. Decis- 
ion by Judge Hammonp, at June adjourned Term, 1857. 


Under a fi. fa. in favor of Briggs H. Moultrie, vs. William 
Elrod, the Sheriff levied upon the only horse belonging to 
the defendant Elrod, and sold the same at Sheriff sale, for 
the sum of sixty dollars. 

At June adjourned Term, of the Superior Court of Chero- 
kee county, defendant Elrod took the following rule against 
the Sheriff: After stating the case, “on motion of counsel in 
behalf of the defendant in this case: It is ordered, that W. 
R. D. Moss, deputy Sheriff, return the f. fa. in said case, and 
show cause instanter, or as soon as counsel can be heard, why 
he shall not pay to defendant’s attorney, from the sale of de- 
fendant’s last and only horse, and claimed under the Act of 
the Legislature, allowing the head of a family one horse 
worth fifty dollars.” 

To this rule, the Sheriff answered that he did levy the /. 
fa. on defendant’s horse, it being the only horse that defend- 
ant owned, so far as he (the Sheriff) was able to find or be- 
lieve; and no schedule being offered or claim in any way 
whatever interposed or objection made to the sale of said 
horse, he proceeded to advertise and sell said horse in terms 
of the law, at public outcry, which was bid off at the sum 
of sixty dollars, and after deducting cost, leaving the sum of 
fifty-one dollars and eighty-seven cents in his hands, which 
sum is claimed by the plaintiff in fi. fa. The Sheriff states 
that he is ready to pay out the money as he may be directed 
by the Court. 
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On hearing the rule and answer, the Court ordered the 
Sheriff to pay over to the Inferior Court of the county of 
Cherokee, out of the proceeds of the horse sold by him as 
the property of the defendant in said fi. fa., (said horse be- 
ing the only one possessed by said defendant, and being 
worth more than fifty dollars) the sum of fifty dollars, said 
sum to be appropriated by said Inferior Court to the purchase 
of a horse for the use and benefit of the family of defend- 


ant in fi. fa. 


To which order and decision, counsel for plaintiff in /.fa. 
excepted, 


J. R. Brown, for plaintiff in error. 


Birp & Teastey, for defendant in error. 


By the Court—Lumrxiy, J. delivering the opinion. 


The Act of 1841, (Cobd 389, 390,) exempts from levy and 
sale, one horse to an insolvent debtor, provided its value does 
not exceed fifty dollars. And the preamble to the act recites, 
that it does not comport with the principles of justice, hu- 
manity or sound policy to deprive the family of an unfortu- 
nate debtor of a horse, and the means of an honest subsis- 
tence. This act then, passed in the spirit of Him who said, 
“the poor you have always with you,” should be beneficial- 
ly construed. 

Suppose the debtor has but one horse, the value of which 
exceeds fifty dollars. The animal cannot be subdivided and 
the debtor’s interest in it set off by metes and bounds, as in 
case of land. We must therefore put such an interpretation 
upon the law as will carry out the wise and benevolent pur- 
poses of its authors. The horse under such circumstances, 
can only be sold, as was done in this case; and fifty dollars 
of the proceeds turned over for the benefit of the debtor’s 
family. They are entitled to the amount in horse flesh. 
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No complaint is made by the debtor, that the money was 
placed in the hands of the Inferior Court to buy another 
horse. The Inferior Court are the guardians of the poor, 
and it is better that the money should be invested by them 
in another horse, than paid over to the debtor himself, to be 
squandered. Without a horse to work it, the land allowed 
by law to the debtor’s family would be of no avail. 


Judgment affirmed. 





Grorce W. Ciements, in right of his wife, and others, plain- 
tiffs in error, vs. THomas Guass, defendant in error. 


[1.] G., by his will, gave certain property to his wife, during her natural life, or 
widowhood; inthe event of her marrying again, the property was to be 
equally divided between her and the children ofthe testator ; should she mar- 
ry a future husband and leave no child or heir by him, at her decease, the 
share allotted to her upon the second intermarriage, was to go over to the tess 
tator’s children. 

Held, That no estate tail was created by this will; but that the widow took an 
estate upon condition subject to be defeated upon her dying without child or 
heir. 

[2.] In an action of trover for negroes, their value and hire, is the measure of 
damages. 


Trover, in Walker Superior Court. Tried before Judge 
TrirreE, at May Term, 1857. 


This was an action of trover, brought by George W. Clem- 
ents and others against Thomas Glass, for the recovery of 
two negro women, Ellen and Jane. 

The parties went to trial upon the following agreed state- 
ment of facts, viz: 

That Thomas Glass, the defendant married Nancf Grant- 
ham, the widow of Abraham Grantham, deceased, who died, 
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leaving in full force, and unrevoked, his last will and testa- 
ment. That the executors of said will caused the negroes be- 
longing to testator to be divided in accordance with his will, 
and the negroes sued for were received by defendant from the 
executors, as his wife’s share of said estate. 

That Mrs. Glass died on the 25th day of December, 1854, 
never having had any child by defendant, her last husband, 
and left the negroes in dispute, in his possession at the time 
of her death, and that said negroes are still in his possession. 
Demand and refusal were admitted, and that the negroes are 
worth twelve hundred dollars, and the annual hire eighty 
dollars, 


The Court charged the jury: 

Ist. That according to the legal construction of said will, 
Mrs. Nancy Grantham took an absolute title to that portion 
of the’property, mentioned in said will, which fell to her share 
upon her second marriage, and the division of said property. 
That she did not hold a life estate therein, but an absolute 
and complete title to the same, and that the limitation over 
upon the event of her dying without a “ child or heir” by the 
second marriage was void, 

2d. That upon the marriage of Mrs. Nancy Grantham with 
the defendant, and the division of the property among the 
legatees according to the provisions and requirements of the 
will, Mrs. Gratham’s share of said property passed to her 
second husband, Thomas Glass, the defendant, by virtue of 
his marital rights, and became vested in him absolutely. 

8d. That if the jury find for the plaintiffs they should com- 
pute hire from the tiine of demand and refusal, that being the 
period of conversion, defendant having obtained possession 
of the negroes lawfully, and not tortiously. 

The jury found for the defendant. 

And plaintiffs except and assign as error the charge of the 
Court abave set forth. 
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J. R. & T, W, Avexanper, and A. B, Cu.serson, for plain- 
tiffs in error. 


Warren Axtn, for defendant in error. 
By the Court.—Lumprsin J. delivering the opinion. 


Did the will of the testator, Abraham Grantham, create an 
estate tail,so as to vest an absolute fee in his wife, and through 
her in his second husband, Thomas Glass ? 

The testator gives to his wife, the property during her nat- 
ural life or widowhood; but should she marry again, the 
same to be equally divided between her and his children 3 
and should she marry again and die leaving no child or heir, 
by the second husband, then her part, so falling to her upon 
the former division, to be equally divided between the chil- 
dren of the testator. 

This bequest cannot, by any possibility, be tortured into 
an estate tail. The meaning of the will is clearly this, name- 
ly: that his wife should take the property bequeathed to her 
during her natural life, provided she remained his widow. 
But should she marry again, then this legacy was to be di- 
vided, and she cut down to a child’s part of it only. Should 
she die leaving a child by any future husband, in that event 
the share thus going to her, would vest absolutely, otherwise, 
dying childless, it was to go over to the children of Grant- 
ham, 

As to so much of the argument as is founded upon the 
second section of the Act of 1821, Cobd 169, 1 confess I do 
not comprehend it very clearly. All who were cotemporary 
with that Act, will recollect the mischief it was intended to 
prevent. In England, to create a fee, it was necessary that 
some word of inheritance should be contained in the convey- 
ance. A deed of land to A. vested a life estate only. In this 
State every man is his own scrivener, as well as any thing 
else. It was found that in many, if not in most deeds, words 
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of inheritance were omitted, notwithstanding it was the in- 
tention of the parties to pass the fee. To relieve against 
this evil, the Legislature enacted, that all conveyances of any 
kind whatsoever, of real or personal property, should be held 
and construed to vest an absolute unconditional fee simple 
estate, in the person to whom the same was made, unless it 
was otherwise expressed, and a less estate mentioned and 
limited. Thus reversing the rule of the English law. 

But is not an estate for life or widowhood aless estate than 
a fee? And is not this less estate mentioned and limited in 
this will? Is not an estate upon condition a less estate than 
a fee? And is not the portion of the testator’s property al- 
lotted to his widow upon her second marriage, put upon the 
condition of her having offspring surviving her, by any fu- 
ture marriage? And is not an estate upon condition, at best, 
but a lease or qualified fee? 

We repeat we do not comprehend, very clearly, the drift 
of this argument. 

Damages for the detention of property may be given ac- 
cording to the thing converted or detained. For the use of 
money, the interest may be made the measure of damages; 
or the value of their labor, in the case of negroes. The de- 
fendant, in no case, is to be benefitted by his own wrong. 
But is there any evidence of a conversion here, except the de- 
mand and refusal? And can that be made to relate back 
without proving a user of the property by the defendant, pre- 
viously? The owner’s right accrued from the death of Mrs. 
Glass, still, without further proof as to the conversion, must 
not the hire be restricted to the date of the demand ? 


Judgment reversed. 
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Joun Dor, ex dem., Joun H. Tuompson, e¢ al, plaintiffs in 
error, vs. Ricuarp Ros, casual ejector, and Joun Knieut, 
et al., defendants in error. 


The letters testamentary granted to an executor having been revoked, andan- 
intestacy declared by the Ordinary on account of the birth of a posthumas 
child unprovided for by the will; and an appeal entered, which was subse- 


quently dismissed; 
Held, That the intermediate acts pending the appeal were void. 


Ejectment, in Walker Superior Court. Tried before Judge 
Brown, at November Term, 1857. 


This was an action of ejectment brought by John Doe, ex 
dem, of John H. Thompson, and James Mann, and James T. 
Rape, administrators of James Mann, deceased, against Rich- 
ard Roe, casual ejector, and John Knight, Joseph Carlock and 
Matthew Haney, tenants in possession, for the recovery of 
lot of land, No. 16, in the 11th district, and 4th section of 
originally Cherokee, now Walker county. 

This case was heard upon the following agreed statement 
of facts, to-wit: 

James Mann was the owner of the lot of land in controver- 
sy, at the time of his death, and had a regular chain of title 
to it. He made his will and appointed Lewis Mann his ex- 
ecutor. After James Mann died, his will was proven and re- 
corded, and letters testamentary issued to Lewis Mann, who 
was qualified as executor. After testator’s death, his widow 
had a child, and the Ordinary issued a citation which was 
served on the executor, requiring him to show cause why 
said will should not be set aside, his letters testamentary re- 
voked, and the estate of James Mann declared intestate, on 
the ground that deceased had a child born after his death, 
for which no provision was made in his will. 

No sufficient cause being shown, the Ordinary adjudged 
that said will be set aside, the letters testamentary be revoked, 
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and that James Mann died intestate; which judgment was 
entered on the minutes of the Court of Ordinary. 

From this judgment the executor entered an appeal to the 
Superior Court. 

Pending this appeal Lewis Mann was sued as executor of 
James Mann, and a judgment recovered against him, upon 
which execution issued, and which was levied upon the lot 
of land in dispute. The land was sold by the Sheriff and 
purchased by defendants or those under whom they claimed. 

After this sale by the Sheriff, the case pending on appeal 
from the judgment of the Ordinary aforesaid, was dismissed. 
After the appeal was dismissed, the Ordinary granted admin- 
istration on the estate of said James Mann, deceased, to 
James Mann and James T. Rape, who bring this suit. James 
Mann died in February, 1839, and the child was born in 
June thereafter. The defendants were in possession at the 
commencement of the action. 


The cause being closed, counsel for plaintiff requested the 
Court to charge the jury: 

ist. That if the suit was commenced against Lewis Mann, 
as executor of James Mann, deceased, and a judgment ob- 
tained, under which the land was sold, after the judgment of 
the Ordinary was entered, setting aside the will, and declar- 
ing the estate of James Mann intestate, and revoking the let- 
ters testamentary, and that said judgment of the Ordinary is 
unreversed, then the sale of the land by the Sheriff conveyed 
no title to the purchaser, and the jury must find for the plain- 
tiff, 

2d, That, under the facts agreed on in this case, the plain- 
tiff is entitled to recover. 

3d. That the appeal from the judgment of the Court of Or- 
dinary did not destroy the force and effect of the judgment. 
It was only a proceeding to reverse the judgment, and the 
appeal being dismissed, the judgment stands in full force 
from its date, and being in force when the judgment was ob- 
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tained, under which the land was sold, that sale is void, and 
the plaintiff is entitled to recover, 

All of which the Court refused to charge, but charged the 
jury that, according to the facts agreed on in this case, and 
about which there is no dispute, the sale of the land by the 
Sheriff under the execution obtained, as admitted by the par- 
ties, was valid, and passed the title to the land to the pur- 
chaser at Sheriff’s sale. 

To which charge and refusal to charge counsel for the 
plaintiff excepts. 


Warren Akin, and A. B, Cunserson, for plaintiff in error. 
J. R. ALExANDER, for defendants in error. 
By the Court—Lumprxin, J. delivering the opinion. 


When the letters testamentary issued to Lewis Mann upon 
the estate of his deceased brother, James Mann, were revoked 
by the judgment of the Ordinary, his authority was suspen- 
ded at least, until the trial of the appeal. And his appeal 
having been dismissed, the first judgment took full force and 
effect; and the intermediate acts done by the executor, espe- 
cially in suffering a judgment against him and the sale of the 
real estate of his testator, were void. And the purchaser un- 
der the sale, took no title. If ever there was a case where 
the doctrine of dis pendens applied, it was this. 2 Bailey R. 
480, 483; 1 Wend. 516; 1 Kelly 92; 8 Cranch 9; 3 Cur- 


tis 1. 


Judgment reversed. 
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Witi1am Marxuay, plaintiff in error, vs. THe Mayor anp 
Councit or THE City oF ATLANTA, defendant in error. 


Though the right of ingress and egress, in the proprietor of property fronting 
on a street, beimpaired by the re-grading thereof, it is a loss in the nature of 
consequential damages, and the remedy, 7favny, is by action and not by in- 


junction. 


In Equity, in Fulton Superior Court. Decision by Judge 
Butt, June, 1857. 


This was a bill filed by William Markham, against the 
Mayor and Council of the City of Atlanta. 

The bill states, that complainant purchased a lot in the city 
of Atlanta, on Whitehall street, in the year, 1851. 

That in 1852, he erected on said lot,a large brick building 
at a cost of about $3500,and arranged the same for two 
store rooms opening and fronting on Whitehall street; the 
floor and doors being accommodated to said street at the ele- 
vation of the side-walk, as it then was; that before he built 
said house, he consulted one of the members of Council, be- 
ing Chairman of the Committe on Streets, as to how said 
building should be made to fit said street, with reference to 
the floor and doors, and that said member gave to complain- 
ant his ideas on the subject, which were adopted in con- 
structing said building; that said building is now worth 
$5000, and the stores rent for $800 per annum. 

The bill further states, that the Mayor and Council of said 
city, are about to dig down said street, in front of complain- 
ant’s building, and change the elevation and level of the 
same, so as to place or have said street, in front of said build- 
ing, thirty inches below the door-sill and floor of one store- 
room, and about eighteen inches below the sill and door of 
the other store ; that should said excavation and alteration in 
said street be made, said stores will be greatly injured and 
lessened in value, as business houses, to the amount of at 
least $800, and which cannot be prevented ata cost less 
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than about $500, if indeed it could be prevented at all, with- 
out pulling down said building and putting it up anew, at 
an expense greatly exceeding that of the original cost. 

The bill prays that said Mayor and Council, be enjoined 
and restrained from making said alteration or any other of 
similar character, ete. 

The Judge refused to sanction the bill and grant the in- 
junction , and counsel for complainant excepts to said de- 
cision as erroneous. 


Overby & Breck ty, for plaintiff in error. 


Ezzarp & Co..ter, for defendant in error. 
By the Court——Lumrxiy, J. delivering the opinion. 


We are clear, that the Circuit Judge was right in refusing 
to grant the injunction prayed for in this case. 

By the 5th section of the Act incorporating the city of 
Atlanta, approved the 29th day of December, 1847, it is pro- 
vided, that “the Mayor and Council of said city shall have 
full power and authority to pass all by-laws and Ordinances 
respecting the streets of said city, to open and lay out the 
same, etc., and every other by-law, regulation or ordinance, 
that shall appear to them necessary and proper for the se- 
curity, welfare and interest of said city or for preserving the 
peace, health, order and good government of the same.” 

On the 30th of May, 1856, the, Mayor and Council passed 
the following ordinance: “Resolved, that the Committee on 
Streets, in conjunction with the city surveyor, be and they 
are hereby instructed to locate thegrade of the side-walks 
on either side of Whitehall street, and the business portions 
of Alabama, Marietta, Decatur and Peach Tree streets, to 
make the same of the uniform width of ten feet, and notify 
the owners of lots to cause the same to be paved as soon as 
practicable, with smooth flag stones, similar to that in front 
of Messrs. J. & J. Lynch’s and S. Frankford’s stores, or with 

















404 SUPREME COURT OF GEORGIA. 


Markham vs. Mayor and Council of Atlanta. 








hard burnt brick, and if not done by the owners of lots, prior 
to the first of August next, the same to be done by the com- 
mittee at the expense of the owners.” 

The Chancellor was called upon by Mr. Markham, to re- 
strain the agents of the corporation from changing the grade 
of the side-walks of Whitehall street, for the reason that said 
change would render ingress and egress to and from his 
store more difficult, and thereby injure his business, by driv- 
ing away customers. 

He does not charge that the improvement is not necessary 
for the welfare of the city, or that said walk is capriciously 
and unskillfully made. We concede, and there can be no 
doubt upon this point, that the power of graduating and level- 
ing streets and side-walks ought not to be capriciously ex- 
ercised. Like all other power it is susceptible of abuse. 
But it is trusted to the inhabitants themselves, who elect 
the corporate body, and who may therefore, be expected to 
consult the interest of the town. I repeat, thisis not the 
complaint. The ordinance itself is reasonable and valid, and 
is perhaps no more than a proper exercise of that general leg- 
islative power usually vested in municipalities for the good of 
the city,,and the power granted over the streets by the charter, 
which includes the power of grading and re-grading the side- 
walks, is a continuing power in the corporation to be exer- 
cised whensoever and as often as the interest of the city 
makes it necessary, and so far from the direction or advice 
given by one of the councilmen constituting any thing like 
a binding contract in this case, we apprehend that the gra- 
’ dation or re-gradation of the streets by the corporation, can- 
not be considered in the nature of a compact with the propri- 
etors of the property fronting thereon; that it shall always 
continue unchanged, and that any such agreement to fetter 
or clog the exercise of this power would be void. At most, 
it could only entitle the holder to compensation. But we 
do not understand that what took place in this case amount- 
ed toa compact, even if the corporation had the power to 
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make any pledge that the grade should always continue as 
it then was. 

The identical question here made, was before the Circuit 
Court for the District of Columbia, in September, 1853, and 
the doctrines here stated, affirmed by that Court, in the case 
of Smoot against the Corporation of Washington. It will 
be found reported in the National Intelligencer of that date. 
This case, it seems was never prosecuted any further. Ina 
recent case of precisely the same character, an appeal has 
been taken to the Supreme Court, which has not yet been 
argued. I believe asimilar question is now pending before 
the Court of Claims. I have before me the brief of Messrs. 
Badger & Carlisle, of counsel for David Hines, claimant, 
and I gather from that, that the case made for relief against 
the government, is in substance this, that Hines’ house had 
been built upon the established and recorded grades of 
Pennsylvania Avenue and 20th Street, in the city of Wash- 
ington, and that said grades were altered, and those streets 
cut down at their intersection, by the United States, under 
the authority of an Act of Congress, whereby, in great part, 
the value of petitioner’s property was taken away for pub- 
lic use. The petition also alleges that the work was negli- 
gently and unskillfully performed by the agent of the United 
States, whereby he was unnecessarily deprived, for a long 
space of time, of such benefit and enjoyment of said property 
as he would otherwise have had. 

The great principle discussed in this case, is as to the lia- 
bility ofthe United States to make compensation. Another 
case is this, a case of taking private property for public use, 
within the meaning ofthe constitutional provision in this be- 
half. The learned counsel relied on amendments to the con- 
stitution. Art. 5; Van Horne’s Lessee vs. Dorrance. 2 Dal- 
las, 304; Ex. parte, Jennings, 6 Comm. 518; Canal Com- 
missioners vs. People,5 Wendell, 423, 452; People vs. Ca- 
nal Commissioners, 13 Wendell, and Bloodgood vs. Mohawk 


28 
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& Hudson Company, 18 Wendell, 9, and cases to the like ef- 
fect. No decision is yet reported. 

In Smoot vs. the Corporation of Washington, to which I 
have referred, the Court held, that though the right of ingress 
and egress in the proprietor of property fronting on a street 
be impaired by the regrading, it must be considered a loss 
in the nature of consequential damages, and not within the 
principle of the provision contained in the constitution for- 
bidding the taking of private property for public use without 
just compensation; that it was damnum absque injuria, for 
which no action lies, and in support of this opinion, Gosz/er 
vs. the Corporation of Georgetown, 6 Wheaton, 593; Van 
Ness and Wife vs. the Mayor §¢ of Washington City and 
the United States, 4 Peters, 232 ; a case in 12 Missouri Re- 
ports, ——— vs.'the city of St. Louis; some casesin Denio 
NV. Y. Reports, and a case in Dunford §& East, were cited. 

We are not called on at present to adjudicate this point, 


and consequently waive it. We simply say, that if there be 
any redress, it is by action against the corporation and not by 
injunction, and there take leave of the case. 


Judgment affirmed. 





Wiiam T. S. Apams, plaintiff in error, vs. Joun Dickson, 
adminis‘rator, defendant in error. 


{1.] In an action of trover by the administrator of the wife, against one claim- 
ing under the husband who was dead, the plaintiff offered in evidence, as an 
ancient document, a writing having subscribed to it, the names of the hus- 
band and the wife; the writing related to her negroes, and was more than 
thirty years old; it was found among the papers of the husband after his 
death; it had been delivered to him, by a person to whom it had been com- 
mitted by the wife, that that person might get it recorded; the wife at atime 
when the husband was about selling some of the negroes, asserted in his 
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presence, the existence of a marriage contract, and he did not deny the as- 
sertion. 
Held, That the writing was admissible in evidence, as an ancient document. 
2.| A statute ought, if possible, to be so construed, that it shall not divest a 
vested right without compensation. 


[3.] In an anti-nuptial contract between husband and wife, he agreed that he would 
“ never, after marriage, either in the life, or after the death,” of the wife, either 
directly or indirectly, for himself, or for any of his heirs, lay any claim” to 
any of the property referred to, in the contract: he further agreed, that the 
contract should be “taken and construed most liberally” for the wife. 

Held, That what the husband thus agreed to, prevented his marital rights from 
attaching on the property; that the property, on her death, went to her next 
of kin, and not to him, or to his heirs. 


Trover, in Catoosa Superior Court. Tried before Judge 
Tripre, at April Term, 1857. 


This was an action of trover, brought by John Dickson, 
administrator of Elizabeth Fielding, deceased, against Wil- 
liam T, S. Adams, for the recovery of the value of fourteen 
negroes, alleged to be in defendant’s possession, and conver- 
ted by him to his use, &c. 

The defendant pleaded the general issue; and further, that 
said negroes were the property of Jonathan Fielding, deceas- 
ed, at the time of his death, and who left a will disposing of 
said slaves, and appointed defendant his executor, and that 
defendant took possession of the negroes sued for, and now 
holds them as the executor of said Jonathan Fielding, de- 
ceased, There was a further plea that since the commence- 
ment of said suit one of the negroes has died. 


Upon the trial counsel for plaintiff offered in evidence and 
proposed to read, without proof, as an ancient deed, the fol- 
lowing paper, to-wit: 


Strate or SouTu-CaRro.ina, Know all men by these pre- 

Pendleton District. sents, That we, the underwrit- 
ten, Jonathan Fielding and Elizabeth Dickson, having agreed 
to intermarry, and whereas said Elizabeth Dickson be- 
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ing desirous to retain and keep some of her property which 
she now owns, to be and remain at her own disposal during 
her life, and at her death, have agreed as follows: That the 
said Jonathan Fielding will never, after marriage, either in 
the life or after the death of her the said Elizabeth Dickson, 
either directly or indirectly, for himself or for any of his kin, 
lay claim to anyof the after named negroes or increase, but 
gives them up to be at the whole disposal of her the said 
Elizabeth, as absolutely, and as fully as if no marriage had 
ever taken place, and that he the said Jonathan, doth by these 
presents, bind himself, his heirs, executors and administra- 
tors, firmly in the full sum of two thousand dollars, that 
neither of them or any other person for them, shall lay any 
claim to her negroes, Dick, Jack, Clara, and Dianna, or eith- 
er of them, but that the said negroes Dick, Jack, Clary and 
Dianna, shall ever hereafter remain as fully and absolutely 
the said Elizabeth’s property, and be as fully at her disposal 
as if no marriage had ever taken place, but that she had 
lived and died in a single state. And it is further agreed be- 
tween the contracting parties, that said contract shall ever 
hereafter be taken and construed most liberally in favor of 
said Elizabeth, according to the true intent and meaning of 
these presents. 

In testimony whereof, we have hereunto set our hands and 
affixed our seals the eighth day of December, in the year of 
our Lord, one thousand eight hundred and seventeen. 


JONATHAN FIELDING, [seat.] 
ELIZABETH FIELDING, [seat.] 
In presence of us. 
Joun WIxtson, 
Perer McMauen. 


To the introduction of this paper without proof, counsel 
for defendant objected. It was admitted that it was produ- 
ced by defendant, and was found among the papers of his 
testator, Jonathan Fielding, after his death. 
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The Court overruled the objection and let in the paper, 
and counsel excepted. 


Counsel for defendant then objected to the introduction 
and reading of the instrument in evidence, on the ground, 
that, by the laws of South Carolina, and Georgia, it was void. 

The Court overruled the objection, and counsel for defend- 
ant excepted. 


Plaintiff then read the paper to the jury, and proved the 
identity ofthe negroes, sued for, with those mentioned in the 
deed, and their increase ; proved their value and the value of 
their hire, and demand and refusal to deliver them. 

Plaintiff also proved, that after the marriage, Mrs. Field- 
ing spoke of a marriage contract, and said she had given it 
to one Robertson to have it recorded, with the money to pay 
for recording it. That Robertson did not have it recorded, 
and she was much dissatisfied about it. Robertson kept it 
about two years and handed it to Fielding; it was found in 
Fielding’s possession among his papers at his death, and was 
produced by the executor of Fielding, under a notice. 

Plaintiff further proved, that Mrs. Fielding said in 1842, 
in the presence of Jonathan Fielding, that there was a mar- 
riage contract, at the time when he was about selling some 
of the negroes, and Fielding made no denial. It was also 
proven that Elizabeth Fielding died 5th January, 1848, and 
left the negroes in possession of her husband, Jonathan 
Fielding. That Jonathan Fielding died 27th April, 1852. 
Letters of administration on Mrs, Fielding’s estate, was gran- 
ted to plaintiff on the 2d August, 1852. 

Here plaintiff closed. 


Defendant offered no testimony. The acts of South Caro- 
lina in relation to marriage contracts, &c., being considered 
in evidence. 

The Court charged that the marriage contract was proper- 
ly in evidence. That by the laws of South Carolina and 
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Georgia, said instrument was valid between the parties, and 
that the true intent and meaning thereof, was that Elizabeth 
Fielding retained her title to the property therein mentioned, 
in fee, and that the marital rights of her husband never at- 
tached either during or after the coverttre. 

To which charge and ruling counsel for defendant excep- 
ted. 


The following verdict was taken in accordance with the 
views and charge of the Court. We the jury find for the 
plaintiff the sum of ten thousand two hundred and fifty dol- 
lars damages, for the value of said negroes sued for: And 
the sum of three thousand and eighteen dollars and twenty- 
five cents, for hire up to this day, with cost of suit: which 
may be discharged by delivering up the negroes within 
thirty days from this day, and the payment of the amount 
found for hire and cost.’ 

And defendant tenders his bill of exceptions, assigning as 
error the rulings and charges aforesaid. 


Wrieut, W. Y. & A. J. Hansett; and McCurcurns, for 
plaintiff in error. 


Unperwoop, Axrn, and Cuiserson, for defendant in error. 


By the Court.—Bennin¢, J. delivering the opinion. 


First: Was the instrument admissible as an “ ancient doc- 
ument ?” 

The instrument was more than thirty years old. It was 
one found among the papers of the husband of her under 
whom, the plaintiff in the action, claimed. It was proved, 
that he received it from a person to whom she had entrusted 
it, to get it recorded. He therefore, it is to be presumed, re- 
ceived it as her agent. And it is further to be presumed, 
that after receiving it, he held it in the same character in 
which he had received it. 
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Besides, when there is no trustee, the husband of necessi- 
ty, may hold the possession what belongs to the wife. In 
such case, his being in possession of it, does not prove it his 
and not hers. 

Moreover, in this case, the wife, in the presence of the 
husband, asserted the existence of a marriage contract, and 
he did not deny the assertion, although the assertion was 
made at a time when he was about selling some of the ne- 
groes included in this contract. 

[1.] These being the facts and circumstances, we think 
that the document was admissible as an “ ancient document.” 

It is laid down, (correctly, as we think,) by Greenleaf, that 
if such documents are free from just grounds of suspicion, 
and come from the proper custody, or have been acted on, 
they are admissible as evidence without other proof of their 
execution. 1. Green. Ev. Sec. 570. These conditions we 
think are satisfied in this case. 

Secondly: Was this writing rendered void by the statute 
of 1823, of South Carolina ? 

The second section of that act declares, that—*no mar- 
riage settlement shall be valid until recorded,’ “provided, 
that the parties shall have three months to record the same, 
and if not recorded within three months, the same shall be 
null and void.” 

From what point is this three months period to start? from 
the date of the statute or from the date of the particular mar- 
riage settlement that may happen to be the one in question ? 

If we answer, the date of the statute, then we say, that the 
statute meant to annul every marriage settlement made after 
the expiration of three months from the date of the statute, 
because it must be true of every such marriage settlement, 
that it could not be recorded within three months from the 
date of the statute. 

No such absurdity follows, if we answer—the date of the 
particular marriage settlement that may be in question; un- 
less, making the act operate retrospectively, we extend the 
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operation to settlements executed more than three months 
before the date of the statute. 

In 1832, the Legislature of South Carolina, passed anoth- 
er statute on the same subject. This statute carries within 
it, clear evidence, that, in the opinion of the Legislature, the 
date of the marriage settlement, and not the date of the sta- 
tute of 1823, was the starting point, intended by the statute 
of 1823, for the three months period. 

The Act of 1832, contains what follows: “Whereas the 
act of the Legislature, passed on the 20th of December, 1823, 
requiring marriage settlements to be recorded in the office of 
the register of mesne conveyances of the district where the 
parties resided, within three months, has not been generally 
known, and many fair settlements have not been so recorded, 
and are therefore liable to be avoided, to the great injury of 
the wife and parties interested therein, to remedy which 
evil: 

Be it enacted, That marriage settlements of the wife’s 
property, executed since the said 20th day of December, 1823, 
and not recorded, shall be regarded as valid between the par- 
ties themselves ; and when any such settlement has already 
been recorded, or within six months from the passing of this 
act, shall be recorded, in the office of the Secretary of State, 
and of the register of mesne conveyances of the district where 
the party whose property is settled, resided at the time of 
executing such settlement, the same shall be valid against 
the debts, sales, and mortgages, of the husband, which shall 
be contracted, made or executed, after the ratification of this 
act, any thing in the Act of 1823, notwithstanding.” 

We think, then, that the time from which the period of 
three months, begins to run in any case, is, the date of the 
marriage settlement in that case, and is not the date of the 
Act of 1823. 

Is that act, then, to be construed so, as to make it operate 
on marriage settlements bearing date more than three months 
before the passage of the act? If it is,.then we must say, 
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that it was the intention of the Legislature, to destroy all of 
those marriage settlements, without giving them a chance for 
their lives; for it is impossible, that an unrecorded instru- 
ment more than three months old, can be recorded within 
three months from its birth. 

It seems, that the Legislature of 1832, did not consider the 
act susceptible of this construction—for they gave relief to 
marriage settlements made after the act, and said nothing 
about those made before the act, and if both kinds of settle- 
ments, were needing relief, the latter were best entitled to it, 
as they were made at a time when there was no law in exis- 
tence, requiring them to be recorded; and they being best 
entitled to relief if they needed relief, it is to be presumed, 
that the Legislature, if it had considered them as needing 
relief equally with the former, would not have passed them 
over without relief, while relieving the former, who were less 
entitled to relief. Hence we may conclude, that, in the opin- 
ion of the Legislature, they were not needing relief; and, 
consequently, we may conclude, that, in the opinion of the 
Legislature, the Act of 1823, did not apply to them. 

We think it safe, to follow the legislative interpretation. 
Any other would be fraught with much evil. 

[2.] Besides, it is a general principle, that statutes shall 
not be so construed, as to make them destroy vested rights 
without compensation, if there is any way to escape from 
such a construction. 

Thirdly: Was it the effect of this marriage contract to 
prevent the marital rights of the husband from attaching to 
the negroes, both during the life of the wife, and after her 
death ? 

[3.] We think so. 

This contract is much stronger against the husband, than 
was the contract in Holmes vs. Liptrot, 8. Ga. 279. In this 
contract, the husband agrees, that he “will never, after mar- 
riage, either in the life, or after the death, of” the wife, 
“either directly, or indirectly, for himself, or for any of his 
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heirs, lay any claim” to any of the negroes. He further 
agrees, that the contract is to be “ taken and construed most 
liberally in favor” of the wife. 

There is nothing so strong as this, in Holmes vs. Liptrot. 
Indeed, 1 may say, that I, myself, doubt Holmes vs. Liptrot. 
But I cannot doubt, that it was the purpose of the husband 
in this case, to agree that he would never, by virtue of his 
marriage, claim any right whatever, in the negroes to which 
the contract related. 

The case is stronger against the husband, than was that of 
Sheppard vs. Sheppard et al., decided at Savannah, June, 
1857, and yet, in that case, we held the husband barred. 
See too, McCurd vs. McCurd, 19. Ga. Rep. 609. 

There is nothing in the preamble of this contract, that can 
prevail over the strong words of the body of it, especially 
when it is part of the latter words, that the contract is to be 
construed “ most liberally” for the wife. 

No question was made in this case, whether the rights of 
the wife under the instrument, were not such, that they ought 
to be asserted, rather, in equity, than, at law; and nothing 
on that question is decided. 

We think that there ought to be an affirmance of the de- 
cision of the Court below. 


Judgment affirmed. 





JonatHan Dew, plaintiff in errror, vs. Cuartes A. HAmIt- 
Ton, defendant in error. 


{1.] A judgment at law will be opened and a new trial ordered where the de- 
fendant has been prevented from making his defence available, by the assur- 
ance of the plaintiff, that the case had been settled by the principal debtor. 
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[2.] When a bill is filed to aid in the defence of an action at law, the Court 
where the proceeding is pending, has jurisdiction of the bill. 


In Equity, in Cass Superior Court. Decision on demurrer, 
by Judge Tripre, at March Term, 1857. 


This was a bill filed by Charles A. Hamilton, against Jon- 
athan Dew. 

The allegations of the bill, in substance, are that on the 
16th September, 1854, complainant became security to Ali- 
son Nelson, on a promissory note, given and payable to de- 
fendant, for the sum of thirty-one hundred dollars. That suit 
was commenced on said note against Nelson and complain- 
ant at the May Term, 1855, of the Inferior Court of Cass 
county, and by consent, an appeal entered to the Superior 
Court. That a large portion of said note consisted of usury, 
and Nelson filed his plea of usury, which upon trial would 
have been a good defence to said action. But Nelson being 
the owner of a very valuable settlement of land in the coun- 
ty of Gordon, which Dew was desirous of possessing, they 
entered into an arrangement, by which said note was settled 
by a transfer or conveyance of the land to Dew, who in- 
formed complainant that Nelson had paid the note, and that 
defendant had taken the land, and that he complainant was 
discharged. ) 

The bill further states, that after this, complainant took no 
further notice of the suit pending on the note, and no fur- 
ther defence was made. Nelson at this time, had ample 
means and property to pay the note, but that he has since 
left the State and carried with him all his property ; and com- 
plainant confiding in and relying upon the statement made 
to him by defendant, in relation to the settlement and pay- 
ment of said note by Nelson, made no effort to stop him or 
his property, or to secure himself against any liability on 
account of said note. 

At the May Term, 1856, of the Superior Court, defendant 
in the absence of complainant and Nelson, represented to 
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their counsel that the land which he had bought from Nel- 
son was then levied upon by fi. fas. against Nelson sufficient 
to cover any amount for which it might sell, and that it was 
very important to the protection of his rights, that he should 
get a judgment on his note and have his execution at the 
Sheriff’s sale on the first Tuesday in June, and stated that at 
the time he purchased said land, it was agreed between him- 
self and Nelson, that if he was able to hold it, he was to 
give Nelson a credit on his note for $2000; but if the land 
was lost or taken from him, then no credit was to be entered 
or given; and relying upon this statement, counsel permitted 
the case to be called up and a verdict taken against Nelson 
and complainant for $2,800, upon which judgment was sign- 
ed on the 21st May 1856, and execution issued. That the 
land was sold by the Sheriff on the 3d June, 1856, for the 
sum of $325 dollars, Dew being the purchaser. That after 
the sale, he represented to complainant’s attorney that he 
was compelled to pay or assume the payment of another /j. 
fa. against Nelson, amounting to $311, making the sum of 
$636, which he had paid in order to perfect his titles, and 
which sum should be deducted from the amount agreed to 
be paid for said land. But from this sum should be deduc- 
ted about sixty dollars paid to said last mentioned fi. fa. from 
proceeds of Nelson’s property. 

The bill charges that exclusive of interest and usury which 
has from time to time been added to the original indebted- 
ness, the whole amount now due upon Nelson’s note, would 
not exceed $1,500: That Dew does not claim to have ad- 
vanced exceeding two thousand, and that this sum is made 
up of usurious renewals. That Nelson and complainant 
are entitled to a credit on said judgment of about $2,200, 
which complainant believes would fully pay and discharge 
all that is justly due on the same. 

The bill alleges that defendant is proceeding to enforce 
his judgment and fi. fa. against SoM and prays that 
he be enjoined, &c. 
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To this bill defendant demurred. 

The Court overruled the demurrer and ordered defendant 
to answer. 

And counsel for defendant excepted, and assigns error. 


Dasney; and Axry, for plaintiff in error. 


Hoorer & Rice, for defendant in error. 


By the Court.—Lumrxw, J. delivering the opinion. 


[1.] The equity of the bill is based upon the foregoing facts, 
and it is clear, if the allegations are true, and the demurrer 
admits them to be true, the debt sued on, is not only tainted 
with usury, but steeped in it. Taking the statements of the 
complainant as true, and the bill is as replete with equity as 
the judgment is with usury. 

[2.] As to the want of jurisdiction in the county of Cass, 


the bill is not aggressive, but strictly defensive. It prays for 
a new trial and to be allowed to make that defence to the 
note, which would have been made when judgment was ren- 
dered, but for the reasons assigned in the bill. It seeks no 
decree beyond this, against the defendant. The Court in 
Cass had then jurisdiction. . 

It is suggested that there is no averment in the bill, that 
the complainant would have made the defence of which he 
now seeks to avail himself; and that he had intended to have 
made it, The bill shows that the defence had already been 
filed, and it is charged that it would have been made availa- 
ble, but for the conduct of the plaintiff, in lulling the defend- 
ant to sleep, and then taking advantage of the trust and con- 
fidence which he reposed in him. 

Under the circumstances, we are of the opinion that the 
Court below was right in overruling the demurrer, and re- 
quiring the defendant to answer. 


Judgment affirmed. 
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WiiraM H., Crarr, plaintiff in error, vs. James J, Diamonp, 
adm’r, defendant in error. 


[1.] In a showing for a continuance, the party’s counsel stated, that he, (in 
consequence of certain conduct of the other party’s counsel,) had not had 
time, to sue out interrogatories to prove a particular point; but he did not 
state, that there existed any person subject to examination by interrogato- 
ries, by whom he could prove the point. 

Held, That the showing was insufficient. 

{2.] A judgment is not evidence against persons who are not parties, or privies 
to the judgment. 


Debt, in DeKalb Superior Court, Tried before Judge Butt, 
at April Term, 1857. 


This was action of debt by William H. Craft, against James 
J. Diamond, administrator of William H. Graham, deceased, 
on the following note, viz: 


Twelve months after date I promise to pay W. H. Craft or 
bearer, Eleven hundred and sxity-five dollars, value re- 
ceived. July 8th, 1851. 

his 
(Signed) W. H. ~ GRAHAM, 
mark, 
DANIEL ADAMS, Sec’ty. 


Defendant pleaded non est factum, which he verified by 
affidavit. 

Upon the case being called for trial, plaintiff moved for a 
continuance, on the ground that he, living out of the coun- 
ty, his attorney had been served with notice of interrogato- 
ries, only the week before Court, for certain witnesses pro- 
posed to be examined, to impeach the testimony of William 
H. Smith, the only witness on the part of plaintiff to prove 
the execution of the note, he being present, and seeing the 
maker, who was blind, execute it by making his mark. That 
he had so recently been served with notice of said interroga- 
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tories, that he had not opportunity or time to sue out others 
to sustain the witness proposed to be impeached. 

It appeared that plaintifi’s attorney had been served with 
the interrogatories about six months previous, and they had 
remained in his possession until the week before Court, when 
they were given up for the purpose of inserting the names of 
other witnesses only, but were afterwards crossed, and ser- 
vice duly acknowledged. 

The Court refused the motion to continue, and.counsel for 
plaintiff excepted. 

After defendant closed his testimony, plaintiff in reply, of- 
fered in evidence, a verdict and judgment obtained in the 
case of the same plaintiff, against Daniel Adams, the securi- 
ty on the same note, which the Court rejected,and plaintiffs 
counsel exceptéd. 


Tuos. W. J. H1xt, for plaintiff in error. 


Oversy & Bueckxey, for defendant in error. 


By the Court.—Bernnine, J. delivering the opinion. 


Was the showing for a continuance sufficient? 

We think not. 

It does not say, that there were any persons by whom the 
witness could be supported. If there were not any, a con- 
tinuance would have been useless. 

[1.] True, the showing says, that the plaintiff had not, (by 
reason of certain conduct of the defendant,) time to sue out 
interrogatories to support his witness; but it will not do to 
hold, that this is equivalent to a statement, that there existed 
persons subject to examination by interrogatories, who would 
support the witness, and that the plaintiff had not had time 
to take out interrogatories for those persons. 

Was the record of the judgment, properly excluded from 
the jury? 

We think so. 
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[2.] The defendant was neither a party nor a privy tothat 
judgment. And the rule is general, that a judgment is evi- 
dence against none except parties and privies. 

We see no error in this case, 


Judgment affirmed. 





IsatAn Watton, plaintiff in error, vs. James Jorpan, defen- 
dant in error. 


An action of deceit may lie, notwithstanding the seller states that the property 
is unsound and refuses to warrant it on that account; still, to maintain a suit 
under such circumstances, the proof of fraud should be clear and unequivo- 
cal, especially where the purchaser enjoys equal opportunities with the 
seller, of judging of the condition of the property, and pays a reduced price 
on account of its acknowledged unsoundness. 


Debt, in Fayette Superior Court. Tried before Judge 
Butt, at March Term, 1857. 


This was an action of debt brought by Isaiah Walton 
against James Jordan, upon the following promissory note, 
to-wit: 


By the 25th of December, next, I promise to pay Isaiah 
Walton or bearer, four hundred and fifty dollars, value re- 
ceived. This 10th August, 1853. 

(Signed) JAMES JORDAN. 


The defendant pleaded the general issue; and further, 
that said note was given for a negro fellow named Jim, 
whom plaintiff fraudulently and deceitfully represented at 
time ofthe sale, to be not entirely sound, but a good hand 
and able to do good work, and that but little was then the 





ATLANTA, AUGUST TERM, 1857. 421 


Walton vs. Jordan. 








matter with him, when in truth and in fact said slave was in- 
curably diseased and worthless, and so continued until he 
died. 

Brief of Evidence. 

Plaintiff submitted the note and rested. 

Defendant then introduced the following testimony: 

The Plaintiff was sworn, Testified that the note sued on 
was given for a negro boy, Jim, which he sold to defendant ; 
that he told defendant at the time he sold him the negro, 
that the boy was unsound; that he had done good work the 
year previous; that he was a better hand during the previ- 
ous year than a yellow boy he had hired; that Jim had a 
very severe spell during the previous winter and spring, and 
that Dr. Steel had been attending on him, and he had got 
able to do good work again; that he was a tender negro; 
and that he did not consider him sound. 

Cross-examined.—His statements as to the capacity of the 
boy to work, were true; that when Isdell went to see him, 
he (Isdell,) represented himself as the son of defendant; that 
he told Isdell that he was preparing to go to Texas, and he 
could not take the negro back; that he wanted the money 
to enable him to goto Texas; that near the 12th March, 
1854, he went to see defendant, to get the money due on 
said note; that defendant proposed to give himtwo hun- 
dred dollars to take the negro back; he told defendant that 
since selling the negro, he had sold out, prepared to go to 
Texas and could not take him back ; that Mr. Jordan, (def’t,) 
told him that the boy had done him two or three months 
good work; and that they had a falling out, and he whipped 
the boy; and that he had run away, and had never been 
able to do him any work since; that he considered the boy 
rather deceitful, 

The defendant then read the interrogatories of Jeremiah 
D. Jordan, as follows: 

lst. He knows the parties. 


29 
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2d. He states that he never heard any conversation be- 
tween plaintift and defendant, in relation to the negro man 
Jim, previous to the purchase by defendant. 

3d. He says that Jim worked but a few days after defen- 
dant purchased him, before he laid up, not more than a 
week ; from that time until 25th May, he continued sick or 
unable to work; on 25th May, 1854, he died ; I do not think 
he was of any value to defendant; able physicians did at- 
tend him; I cannot say how long; one was called to see 
him when first attacked, and he attended him until he got 
a little better; when he was taken worse again, another was 
called in, and he attended until he died; cannot say how 
long either of them attended him. 

4th. I was present at a conversation between plaintiff and 
defendant, after the purchase of the negro Jim, when defen- 
dant proposed to plaintiff, that if he would take the negro 
back, that he would give him two hundred dollars, or he 
would keep the negro and pay him two hundred and fifty 
dollars, to which proposition, plaintiff objected, saying that 
he would not own him any way it could be fixed. 


5th. Defendant then told him that at the sale of the said 
negro, he, plaintiff represented said negro to be a good hand; 
and that he was not; that he had only been an expense to 
him ; and that it did not look right for defendant to lose the 
the whole price of the negro; to which plaintiff replied, that 
he had to lose a heap more than that; that the negro cost 
him more than he got for him. 


Cross-interrogatories. —1st. I never heard any conversa- 
tion between plaintiff and defendant previous to the sale of 
the negro; about Christmas, 1852, plaintiff came to the 
house of defendant, to see him in relation to the sale of Jim, 
and defendant was from home, had gone to Fayette ; plain- 
tiff said he wished to sell him to him, on account of his hav- 
ing a wife there; that he was as good a hand as he ever had 
anything todo with; Jim had a woman of defendant’s for a 
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wife ; supposes forten years; this took place in the absence 
of defendant, he was not about. 

3d. I did not hear them make the trade, but have heard 
since that he was sold as an unsound negro, 

4th. He does not recollect to have heard anything about 
defendant’s cramping the business of plaintiff; he recollects 
plaintiff saying that he would not take the negro back any 
way it could be fixed; plaintiff, in that conversation said, 
that he did not sell the negro as a sound negro, 

5th. He knows nothing further that will benefit plaintiff. 

John C. Jordan, in answer to interrogatories, says: 

Ist. I know the parties. 

2d. I was present when defendant purchased said negro 
boy Jim from plaintiff, and plaintiff recommended said boy 
to be a very good hand; said he could beat or outwork a 
mulatto boy who he, plaintiff, said was an extra good hand, 
and that the boy’s health had so improved, that he had got 
to be avery good hand to labor, and was quite able to do 
so; this is in substance, all I know for defendant. 

Cross-interrogatories.—\st. Defendant is my father, I am 
interested only as a child. 

2d. I am about 35 years old; I went with defendant to 
Knoxville; he purchased the negro; I heard what I testify, 
in their conversation in the trade at Amos & Ellis’ store, all 
of which I know of my own knowledge and not influenced by 
any one, and any more particular conversation than I have 
already stated, I do not recollect of; the above is in full of all 
I know or now remember. 

Dr. Homes Steel.—1st. I know Isaiah Walton, but not 
James Jordan. 

2d. I am a practicing physician, and have been for 16 years. 

3d. 1 received a professional call to the family of Isaiah 
Walton, in Crawford county, Ga.; I never received a call to 
see a negro man, but a negro man whose name I do not now 
remember, was brought to my office for medical treatment, 
by Isaiah Walton, in the month of February, 1853; said negro 
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was diseased with a chronic inflammation of the stomach, 
involving the viscera generally, and particularly the liver. 

4th. To the best of my recollection, I had said negro 
under my treatment for a month or six weeks ; never knew 
him before he was brought to me for treatment, and have no 
recollection ofseeing him afterwards; I was then of opinion 
that said disease, from its nature and tendency, would re- 
turn from time to time, and finally destroy him. 

Mrs. Sarah Butts.—1st. [know Jordan. 

2d. I know the negro; my father owned the negro; I 
knew the negro for fifteen years; when father purchased 
the negro, he was about 35 years old; his name was Jim; I 
have not known the negro for the last 9 years. 

3d. The negro was diseased when father purchased him ; 
I do not know what the disease was ; he repeatedly threw up, 
and complained inwardly, as long as I stayed at father’s, 


and continued to get worse apparently. 
4th. I do notknow whether he died or not, with the disease 


he complained of, when I knew him; the negro was worth 
something ; how much I do not know; I do not recollect of 
knowing the negro any more after that time; I did not see 
the negro about the time Jordan purchased him. 

5th. I never saw the gentleman that sold the negro, and 
know nothing of the contract between the parties, nor do 
not know any thing about the purchase, or the conditions 
of the contract. 

Interrogatory.—\st. I never owned the negro. 

Azariah Doss, Catherine M. Jordan, and Elizabeth R. 
Harper.—ist. Witness Doss; says he knows the defendant 
but notplaintifi The other twosay,they are acquainted with 
plaintiff and defendant. 

2d. Witness, Doss, answers, I have been a practicing phy- 
sician, but had declined the practice sometimes, though I 
frequently practice among my neighbors gratuitously. Iwas 
called on by defendant, Jordan, in the latter part of the sum- 
mer or fall of 1853, toexamine and attend upon a negro man 
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by the name of Jim; I do not know from whom defendant 
purchased said negro, only from report; defendant purchased 
or brought him home in the latter part of the summer or at 
about that time, of 1853. 

3d. Witnesses all answer, they were not acquainted with 
said negro at the time defendant brought the negro home; 
and, until his death, from the time of our first acquaintance 
with the negro, we considered him afflicted with a chronic 
disease, and died with the same disease; defendant purchased 
or brought the negro home in the latter part of the summer, 
or first of the fall, and the negro died the spring following, in 
the month of May ; the negro was diseased from the time de- 
fendant brought him home until he died; the negro was 
treated kindly and humanely. 

4th. The negro was chronically affected,and able to labor 
but little, at the time defendant brought him home, and ina 
short time ceased tolabor any; was confined to his bed all. 
of two-thirds of the time defendant owned him ; He was afflie- 
ted chronically, and was confined two-thirds of his time, as 
above stated; he died in the month of May, 1854; he was 
treated kindly and humanelv; we (the two female witnesses) 
attended him, with others of defendant’s family; witness 
Doss with Drs. Robinson and Westmoreland were the attend- 
ing physicians. The female witnesses: We heard Mr. Wal- 
ton say the negro threw up blood while he owned him; also 
that defendant offered Walton the negro and two hundred 
dollarsto takehim back; Mr. Walton refused to take defend- 
ant’s proposal, and stated that he would not take the negro 
back at any price. 

Cross interrogatory.—Witness Doss answers, the nature 
and symptoms of the disease of which the negro was afflicted 
and died, were as follows, to-wit: tumefaction of the abdo- 
men, enlarged and indurated liver, soreness and great pain 
and palpitation, even severe pain on the slightest touch over 
the region of the stomach, and left lobe of the liver, and end- 
ed in death; the time of the death of the patient afflicted 
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with this disease, is indefinite; the disease is curable or 
incurable, according to the stage to which it has progressed ; 
but in this case I thought it incurable; it affects the patient 
with general languor, pain and inability to laborious actions. 
_ James L. [sdell’s interrogatories.—1st. He knows the par- 
ties. 

2d. He knows anegro man by the name of Jim, once the 
property of plaintiff; he sold himto James Jordan. 

3d. I know nothing of the constitution of said negro man 
while in possession of plaintiff; can’t say what his condition 
was at the time of sale to defendant ; Isaw the negro man while 
in possession of defendant; he was drooping, and appeared to 
be in very bad health; he died in 8 or 10 months after de- 
fendant bought him; can’t say what disease he died of. 

4th. In conversation with plaintiff some time after the sale 
of said negro to defendant, he, plaintiff, said the negro was de- 
ceitful, and that he generally gave him a whipping, which 
done him more good than any thing else; we were talking 
about the negro at the time above; I offered him two hun- 
dred dollars to take the negro back from defendant, in conse- 
quence of his unsoundness ; he said he had sold the negro 
for the money, and nothing else would do him but the mo- 
ney ; we were at Castleberry’s store, below Knoxville, in 
Crawford county ; it was the last of the same year that plain- 
tiff sold the negro. 

Cross interrogatories.—1st. He answered, he never knew 
plaintiff before the time of the conversation with him at Cas- 
tleberry’s store, as above stated; he was talking to me; I 
went to see him about the negro, for the purpose of getting 
him to take him back ; Itold Mr. Jordan I would swear what 
I have about the matter; no person present, &c. 

Robert Westmoreland’s interrogatories.—\1st. I am ac- 
quainted with defendant, not with plaintiff. 

2d. I practiced medicine on a negro man by the name of 
Jim, about forty or forty-five years old ; in the spring of 1854 
I practiced medicine on him; I wasthen and now a practi- 
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cing physician; I attended as a physician; the negro was 
diseased; he was diseased at the time mentioned above; I 
consider the disease, from a minute diagnosis, of a complica- 
ted nature; his disease was chronic hippatitis hydrothorax ; 
from the appearance of the negro, I considered that he had 
been diseased formany years. 

3d. I believe it resulted in the death of the negro; when 
I was called on to attend on him, I thought it very doubt- 
ful whether I could cure him or not, and he died at the time 
of my attendance; the time of the attendance was the time 
above mentioned, in the spring of 1854; I was employed on 
conditions; the condition was that if I relieved the boy so 
he could get about, I was to receive pay, and if not, I was 
not to receive pay; I did not know how much the negro 
was worth at the purchase; at the time of the attendance to 
him he was worth nothing. 

5th. I have already stated the nature and character of 
the disease, and further, I considered the negro incurable at 
the time I attended him; I have stated fully all I now re- 
collect. 


Nefendant closed and plaintiff introduced : 


Interrogatories of Elijah M. Amos and John W. Ellis. 

1st. We know the parties. 

2d. We were present when plaintiff sold defendant a cer- 
tain negro man, for which defendant gave plaintiff his note. 
Plaintiff said he would not warrant the negro to be sound and 
defendant did not require it, but said that he had known the 
negro longer than the plaintiff had known him ; cannot state 
precisely the conversation, but knows that it was understood 
by the parties that said negro was not sold as sound property. 

sd. They know of nothing more going to show that plain- 
tiff gave defendant full information with regard to the un- 
soundness of said negro. Witness Amos, believes that he 
wrote the note and bill of sale for said negro, but does not 
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now remember whether in said bill of sale, plaintiff express- 
ly refused to warrant said negro ornot. They know nothing 
that will benefit plaintiff. 

Cross-interrogatories.—1st. Witnesses and Commissioners 
are present. 

2d. They say that all they know with regard to represent- 
ations made by plaintiff to defendant, are set forth in answer 
to the second direct interrogatory. 

3d. They do not remember precisely the sum given for the 
negro, but believe it was about four or five hundred dollars ; 
and do not remember that any one was present except the 
parties to this suit, and witnesses. 

4th, They do not know any thing of their own knowledge 
with regard to the negro’s ability to work, but were present 
at the trade. 

5th. They cannot state any more of the conversation than 
is set forth in answer to second direct interrogatory. Plain- 
tiff has talked with us on the subject during the past year ; 
they know of nothing that will benefit defendant. 

Interrogatory of Jesse Dunn and Joel Hancock.—1st. Jes- 
se Dunn answers he thinks he has seen plaintiff and knows 
defendant. 

2d. I was not present at the time the trade was made, but 
heard defendant say, next morning, what he did give, and 
thinks it was four hundred and fifty dollars. 

3d. The morning after the trade was made, he heard de- 
fendant say that he would not take five hundred dollars for 
the boy, and appeared to be very well pleased. 

Joel Hancock answeis to the first: He knows defendant, 
but never saw plaintiff. 

2d. He heard defendant say that plaintiff asked defendant 
five hundred dollars, but he would not give him that, but he 
said he gave him four hundred and fifty dollars; and he fur- 
ther said that he was willing to risk that amount of money 
on the health of the negro. 
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3d. He knows nothing more that will benefit plaintiff. 
Here the plaintiff closed. 






- The Court charged the jury, among other things, that they 
must find for the plaintiff the whole note or nothing; that 
there was in this case no evidence to enable them to ascer- 
tain the measure of abatement, there being no evidence of 
the actual value of the negro at the time of sale. That the 
plaintiff was entitled to recover the whole amount of the note 
unless the defendant was deceived and injured, by the fraud- 
ulent misrepresentations, artifice or concealments of the 
plaintiff, in relation to the condition of the negro. 











The jury found for the defendant, and counsel for the 
plaintiff moved for a new trial, on the ground, that the ver- 
dict was contrary to law and evidence, and the charge of the 
Court, and that the charge itself was erroneous and contrary to 
law. 

The motion for a new trial was overruled, and counsel for 
plaintiff excepted. 









Martin; Trpwett & Woorey, for plaintiff in error. 


Doyat, contra. 






By the Court—Lumrxin J., delivering the opinion. 







It is not right that the plaintiff should recover nothing of 
the defendant, upon the proof in this case. When the seller 
refuses to warrant the soundness of property, but on the con- 
trary, states to the purchaser that it is unsound, it should take 
very strong proof to relieve him from the payment of the 
money. We recognize the doctrine, that an action for deceit 
will lie, not only where the seller fails, but expressly refuses 
to warrant the property as sound, but, on the contrary, repre- 
sents it to be unsound. But in the latter case, we repeat, the 
testimony should be much stronger than in the former, to 
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maintain the action. Such was not the nature of the evi- 
dence in this case. 

In addition to this, the buyer had as good, if not a better 
opportunity of knowing the condition of the negro, as to 
health, than Walton. And so he admitted. After all, what 
were the fraudulent representations, that constitute the grav- 
amen of this complainant? Why, that Jim did as good, if 
not better work the year he was sold than a yellow fellow 
that Walton had as a hireling. And that he was a good 
worker. Have these statements been disproved? If so, 
how? By showing that soon after the boy was sold, his 
health rapidly declined; and that he died in May, 1854, hav- 
ing been bought the August before. 

Does this demonstate the falsehood of Walton’s represen- 
tations? The proof shows that the negro failed faster than 
probably either Walton or Jordan anticipated. But does not 
make out necessarily, a case of deceit against Walton. 

True, the evidence is conflicting to some extent, still, when 
carefully compared, it will be found that the alleged misrep- 
resentations of Walton, as to the condition of the slave, are 
not sufficiently confuted. And when we take into conside- 
ration his frank admissions, as to the unsoundness of the boy, 
his refusal to warrant him, the very inadequate price paid, 
provided the negro had been sound, the offer of Jordan to 
pay him $250, we are unwilling that a general verdict for the 
defendant should stand. It would seem that justice had not 
been done in this case. 


Judgment reversed. 
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Noriey Mappox eé al, plaintiffs in error, vs. SHaprack Rowe, 
Jr., defendant in error. 






It was verbally agreed between the father and ason, that the son should convey 
to the father a lot of land, and that in eonsideration therefor, the father 
should devise to the son, two other lots of land. The son conveyed his lot to 
the father; andthe father devised his two lots to the son; but the will, by 
which he did this, had but two witnesses to it, and was therefore void. 

Held, That the son was entitled to have a specific performance of the contract, 

from the representatives of the father. 










In Equity, in Troup Superior Court. Decision on demur- 
rer, by Judge Butt, at May Term, 1857. 






This bill was filed by Shadrack Rowe, Jr., against Notley 
Maddox and others, heirs at law of Shadrack Rowe, senior, 
deceased. 

The bill in substance, alleges that complainant, one of the 
sons of Shadrack Rowe, senior, at the request of his father, who 
was anold man, lived with him for about nineteen years previ- 
ous to his death, attending to his business, and managing and 
overseeing his plantation and negroes, and that his father 
promised to pay and compensate him for his services, by a 
provision in his last will and testament; and complainant 
avers that his services were worth one hundred and seventy 
five dollars per annum. 

The bill further states that complainant being the owner of 
a lot of land in Harris county, which his father desired that 
a younger son, LaFayette, should have; it was agreed that if 
complainant would convey said lot of land to his father, for 
said purpose, that he would, in consideration therefor, devise 
and give to him in his last will and testament, two other lots 
which were specified. And in pursuance of this agreement, 
complainant executed to his father a deed conveying to him 
said lot. 

That on the 4th September, 1850, Shadrack Rowe, senior, 
made his last will and testament, and in pursuance of said 
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agreement, therein conveyed the lot which he got from com- 
plainant, to his son, LaFayette Rowe, and gave and devised 
to complainant the two lots, as understood and agreed upon, 
at the time before stated. Said will was executed in the pres- 
ence of two witnesses only, testator being ignorant of the law 
as to the number of witnesses necessary to a will of real es- 
tate. 

Said Shadrack Rowe afterwards, in the year 1853, depar- 
ted this life, leaving said will unrevoked, and prior to his 
death, but after the execution or making said will, an Act 
was passed by the Legislature of the State of Georgia, requir- 
ing all wills and testaments of personal, as well as of real es- 
tate to be attested by three witnesses, and which Act went 
into effect and operation before the death of said Shadrack 
Rowe, senior. That by said wili, his father had, in pursu- 
ance of their contract, made certain bequests to complainant, 
intended as a compensation for the long continued services 
of complainant, rendered in the management of his farm and 
business, which provision, although inadequate and not 
equal to the value of his services, complainant was willing 
to receive and accept as a full discharge or payment thereof, 
the same being the compensation allowed by his father. 

The bill further alleges, that upon presenting said will for 
probate before the Ordinary, the same was met by caveat 
from Notley Maddox, and some other of the heirs at law , 
and said will was admitted to probate as to the personalty, 
but rejected as to the real estate; and from the judgment of 
the Ordinary, the heirs at law have appealed, and the cause 
is now pending in the Superior Court of Harris county. 

The complainant distinctly alleges and charges that all the 
children and heirs at law of Shadrack Rowe, senior, knew 
the facts above stated, and that he is, by contract, and for a 
full and valuable consideration, entitled to the two lots of 
land; that he paid for them as aforesaid; that his father 
wished and endeavored to perform said contract, and died 
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under the belief that he had secured titles to said lots to com- 
plainant. 

The bill further states that Notley has applied for letters of 
administration on the estate of said Shadrack, with the 
view and intention of distributing the two lots of land claimed 
by complainant, as a part of the estate of said Shadrack 
Rowe, senior. 

The bill prays that the heirs and distributees of Shadrack 
Rowe, senior, may be required and decreed to relinquish to 
complainant their title, as heirs, to said two lots of land, and 
to perform specifically, said contract. That Maddox and his 
confederates be enjoined from disturbing the possession of 
complainant to said land; that they be enjoined from apply- 
ing for or receiving letters of administration, and that the 
will thus defectively executed be established as a deed, for a 
valuable consideration. 


The defendants, Notley Maddox and wife, Lydia Harrison, 
Sarah Turner, and Alcey Foles answered the bill. But the 
case coming on to be heard, defendants moved to dismiss 
the bill on a general demurrer, for want of equity. After ar- 
gsument the Court overruled the demurrer and sustained the 
bill, and counsel for defendants excepted. 


Ramsey & King, for plaintiffs in error. 
B. H. Hitz, and Mosiey & Hitt, for defendant in error. 


By the Court.—Bewnntixe, J. delivering the opinion. 


Was Shadrack Rowe, the complainant in the bill, entitled 
to have a specific performance of his father’s promise to de- 
vise to him, the two lots of land mentioned in the bill? If 
he was, there is equity in the bill; and if there is equity in 
the bill the overruling of the demurrer was right. 

It is a general principle, that part performance of a verbal 
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“contract or sale of land” takes the contract or sale out of 
the statute of frauds. This principle has been recognized 
and acted on, by this Court. Gilmore vs. Johnston et al. 14 
Ga. R. 683; and see Sto. Eg. § 759, et seq. 

In the present case the “contract” on one side was, that 
the son should convey a lot of land to the father. And the 
son, accordingly, conveyed the lot to the father, 

Now, unless we allow an “action” of some kind, to be 
brought upon the “contract,” by the son, he will lose this 
land without recompense, and the father, or his heirs, will 
gain it without cost. Such a result would amount to a fraud 
on the son, by the father, or his heirs. 

The statute of frauds was not made to be used as the 
means of perpetrating fraud. It was made for the opposite 
purpose. 

It is necessary, then, to say, that an “action” of some sort, 
may be brought by the son on this verbal “contract.” And 
there does not seem to be any reason why this action should 
not be one for a specific performance. The statute will tol- 
erate that, as easily as it will any. 

There is also in the present case, this fact: The father 
made in writing, what he thought was his will, and in that 
writing, he said, that he gave the two lots of land in contro- 
versy, to the son. The contract, on his side was, that he 
should give these two lots to the son. Here, then, is a wri- 
ting that may serve to help to prove the contract. The case 
is such, therefore, that it is not left wholly at the mercy of 
parol evidence. True, this writing was void, us a will, but 
that did not prevent it from being good, to help to prove the 
contract. 2 P. W. 244, See Com. Dig. “Chancery,” 2. C. 4. 

In this respect, at least, this case differs from Robson vs. 
Harwell and wife, 6 Ga. R. 589, and from Miller and others 
vs. Cotton and others, 5 Ga. R. 341. 

In conclusion, I must say for myself, that I doubt extreme- 
ly whether this case{is not one of those which the statute of 
frauds expressly excepts from its operation.. By the 8th sec- 
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tion of that statute, it is “provided,” “that where any convey- 
ance shall be made of any lands or tenements by which a’ 
trust or confidence shall or may arise or result by the impli- 
cation or construction of law” “then, and in every such case, 
such trust or confidence shall be of the like force and effect 
as the same would have been if” the “statute had not been 
made.” 

When there is an agreement or contract for the sale of 
lands, the vendor becomes a ¢rustee of the land, for the ven- 
dee. This is a principle which will not be denied. 

Now this trust thus acquired by the vendee, must be a 
trust that, arises or results “by the implication or construction 
of law.” There is no other way by which, it can get into 
existence. The contract or agreement of purchase, does not 
say that there shall be this trust. 

And in the present case, there was a “conveyance,” viz: 
from the son to the father, and it was by means of that con- 
veyance, that the agreement or contract became one that was 
binding by the law as the law stood before the time of the 
statute of frauds. It may, therefore, be said, that this con- 
veyance was that thing “by which” the trust arose or re- 
sulted. 

If so the trust is one that is expressly excepted from the. 
operation of the statute of frauds, by the statute itself. 

Upon the whole we think that the son was entitled to have 
the contract specifically performed, and therefore, we think 
that the Court below was right in overruling the demurrer 


Judgment affirmed. 
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Frances WALKER, plaintiff in error, vs. James M, Sputtock, 
Superintendant of the Western and Atlantic Railroad, de- 
fendant in error. 


The Act of the 5th of March, 1856, entitled “ An Act to define the liabilities of 
the several Railroad Companies of this State, for injury to persons or proper- 
ty, to prescribe in what counties they may be sued, and how served with 
process,” does not apply to the Western and Atlantic Railroad. 


Case, in Fulton Superior Court. Decision on demurrer, 
by Judge Butt, at April Term, 1857. 


This was an action on the case, brought by Frances Walker, 
the widow of Berryman Walker, deceased, against James M. 
Spullock, Superintendant of the Western and Atlantic Rail- 
road. 


The declaration alleges, that said Berryman Waiker, the 
late husband of plaintiff, was hired and employed on said 
road. That while in the service of the defendant and em- 
ployed on said Road, her husband was killed by the careless, 
negligent, and improper conduct of other employees and 
servants of said road, to-wit, on 26th of September, 1855, 
whereby she has been deprived of the society, company and 
assistance of her said husband, and is otherwise greatly in- 
jured, and has sustained damages to the amount of twenty 
thousand dollars. 


The defendant demurred to plaintiff’s declaration, on the 
grounds: 

ist. Because plaintiff is not the executor, administrator or 
legal representative of Berryman Walker, deceased. 

2d. Because, said Berryman Walker, at the time of the 
committing of the supposed wrong and injury by defendant 
was an employee and fellow-servant with all the other em- 
ployees, servants and officers of the said Western and Atlan- 
tic Railroad. 
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3d. Because no statute or law of this State, giving an ac- . 
tion or remedy when the party was killed, or died before suit 
brought, applies or was intended to apply to the Western 
and Atlantic Railroad. 

After argument, the Court sustained the demurrer, on each 
and all the grounds therein mentioned, and dismissed plain- 
tiff’s action. To which decision and judgment, counsel for 
plaintiff excepts. 


Unperwoop, Hammonp and Son, for plaintiff in error. 
Ovenny & Brecxty, for defendant in error. 
By the Court—Bennixe, J. delivering the opinion. 


Was the Court below right in sustaining the demurrer to 
the declaration ? 

One of the grounds of the demurrer is, that “no statute 
or law of this State, giving an action or remedy when the 
party was killed, or died, before suit brought, applies, or was 
intended to apply to the Western and Atlantic Railroad.” 

The counsel for the plaintiff in error, insist, that such a 
statute of this State does apply to that road, viz: the statute 
if the 5th of March, 1856,entitled, “ An Act to define the lia- 
bility of the several Railroad Companies of this State, for 
-njury to persons or property, to prescribe in what counties 
they may be sued, and how served with process.” 

Does this statute, then, apply to the Western and Atlantic 
Railroad ? 

We think not, In the title, as we have seen, it speaks on- 
iy of “Railroad Companies.” In the body it does no more, 

The Western and Atlantic Railroad is not a Railroad Com- 
pany. That railroad is a piece of property belonging to the 
State, and administered by the agents of the State. 

It was argued for the plaintiff in error, that the statute is 
2 remedial statute, and that the rule which requires remedial 

30 
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statutes to be construed liberally, would require this statute 
to be so construed, as to make it apply as well, to the Wes- 
tern and Atlantic railroad, as to the other railroads in the 
State. 

But, in the first place, the general rule where the State is 
the party doing the injury, is, that there is no judicial reme- 
dy of any sort. The State cannot be sued. This is the 
general rule. 

In the second place, this act gives rights, as well as, reme- 
dies. By the old law, the railroad companies were not lia- 
ble to their agents for injuries to those agents, occasioned by 
the negligence of their fellow-agents. 

We think, then, that the act does not apply to the Western 
and Atlantic Railroad; and therefore, that the decision of 
the Court below, sustaining the demurrer, was right. 

It may be remarked, that there exists another reason, why 
this act does not support the declaration. The act was not 
in existence when the alleged injury happened. And the 
words of the act, are not such as to reguire the act to have 
a retroactive operation. 


Judgment affirmed. 





Smita H. Gairriy, plaintiff in error, s. Epwarp H. Evans, 
defendant in error. 


When a negotiable note is pleaded as a set-off, the presumption is, that the de- 
fendant wasthe bona fide holder, atthe commencement of the action, and 
the onus is upon the plaintiff to show the contrary. 


Assumpsit,in Fayette Superior Court. Tried before Judge 
Butt, at March Term, 1857. 
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Edward H. Evans brought assumpsit against Smith H. 
Griffin, on a promissory note for forty-two dollars, dated 17th 
November, 1852, payable to plaintiff or bearer,on the 25th 
December thereafter, The suit was instituted 4th August, 
1854. 

The defendant pleaded the general issue ; and further, filed 
a plea of set off, claiming that plaintiff was indebted to him 
the sum of forty-three dollars and eighty-six cents, by note 
and account. The note was payable to Rogers & Spencer, 
or bearer, and was for $18 60,due one day after date, and 
dated 13th April, 1850. 

Plaintiff read the note and closed 


Defendant then offered the note referred to in his plea of 
set-off. Plaintiff objected to its introduction, unless defend- 
ant would first show that the note was transferred to him 
before its maturity, and before the commencement of the 


suit. 
The Court sustained the objection, to the extent, that de- 


fendant must show that he had the note in his possession 
at the commencement of the suit. 

Defendant then offered in evidence, the credits endorsed 
on the note,as follows: “Rec’d on the within note, five dol- 
dollars. Feb. 20, 1851.” “Rec’d on the within note, one 
dollar. 25th March, 1851.” 

He also introduced a witness, who testified, that he was 
acquainted with the hand-writing of defendant, and from his 
knowledge of it, said credits were in his hand-writing. 

Upon this testimony, the Judge admitted the note, and 
defendant closed. 


Plaintiff in reply, offered his attorney, J. 8. Blalock, Esq., 
who testified, that he wasacquainted with the hand-writing 
of defendant, and from his knowledge of the same, he did 
not believe the entries on said note were in the hand-writing 
of defendant. 

The Court charged the Jury, that before the ‘defendant 
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could be ailowed the amount of the note plead as a_ set-off, 
he must show that he had possession of it at the commence- 
ment of the suit, and they must determine that fact from the 
evidence, 

‘hat the law would not presume a negotiable instrument, 
payable to bearer, was transferred before maturity, when 
plead asa set-off. 

To which charge the defendant excepted. 

The jury found for the plaintifl, the full amount of the 
note sued on. \ 
And defendant excepts, and tenders his bill of exceptions. 


Srone, for plaintiff in error, 
Brarock, for defendant in error. 


By the Court,—Luemrxin, J. delivering the opinion. 


The question in the case is, when a negotiable note is 
pleaded as a set-of!, on whom does the burden of proof rest, 
to show that the defendant was in possession of the paper 
at the time the action was commenced ? 

It isa well settled rule, that every holder of a negotiable 
uote is considered, primafacie, to be a bona fide holder ; that 
is, heis presumed to have taken it before due. Hence, in an 
action by an indorsee, against the maker of a promissory 
note, if payment to the original payee is relied on, the onus 
isupon the defendant to show that the money was paid be- 
fore the note was transferred. Chitty on Bills, 248; 5 Mass. 
Rep. 335. 

Why should not the same rule prevail in favor of the de- 
fendant, under the plea of a set-off, which is but a cross ac- 
tion against the plaintiff? We seenoreason to the contrary. 


Judgment reversed, 
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Brooks vs. Duffell. 


Jacos M. Brooks, caveator, plaintiff in error, vs. Nancy C. 
Durrett, propounder, defendant in error. 
At the time when the witnesses to a will, subscribed it. a door-shutter inter- 
vened between them and the testator, and made it impossible for him tosee 
them, except by changing his place, He did not ehange his place. 


Held, that the will was not “attested and subscribed in the presence” of the 
testator. 


Caveat to will, in Fayette Supericr Court. Tried before 
Judge Buty, at March Term, 1857. 


A paper purporting to be the last will and testament of 
Thomas H. Duffell, deceased, was propounded for probate in. 
solemn form of law, before the Ordinary of Fayette county, 
by the executrix, Nancy C. Duffeil. 

Jacob M. Brooks, whowas the husbend of Rachel L., a 
daughter of deceased, filed the following caveat against ad- 
mitting said will to probate and record, to-wit: 

Ist. For that said deceased, at the time of making said 
pretended will, was not of sound and disposing mind and 
memory. 

2d. For that said deceased did not execute said pretended 
will freely and voluntarily, and of his own accord. 

3d. For that said deceased was fraudulently persuaded, 
and unduly interfered with and importuned by his wife, the 
principal legatee and executrix of said pretended will; dic- 
tating its provisions, and constraining deceased to make said 
pretended will; that he might thereby have some peace and 
quict in his last sickness. 

4th. For thatthe mind of deceased, at the time he execu- 
ted said paper, was very weak and imbecile, and fraudulent 
practices were employed by his wife to induce him to make 
the unreasonable and unjust disposition of his property as 
contained in said will. 

The Ordinary pronounced in favor of the paper propound- 
ed as the last will and testament of Thomas H. Duffeli, 
and admitted the same to probate, and the caveator appealed. 
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Brief of Evidence: 

Varney A. Gaskill, one of the subscribing witnesses, testi- 
fied that he saw Thomas H. Duffell execute the paper pro- 
pounded, and that he signed it as a witness; thatin his 
opinion, testator was of sound and disposing mind at the 
time; witness was sent forto write the will; when he got to 
testator’s house he informed him that he had come to write 
his will; he took his seat by the side of the bed, and with 
his pencil, took down the items as testator gave them out to 
him, and hethen went to the other side, and wrote out the 
will; thatthe items and bequests were all dictated by de- 
ceased, and the disposition of his property was in accordance 
with what deceased had some time before informed witness 
he intended as to the disposition of his estate; deceased was 
loading his wagon, and in the act of removing to Alabama 
when he was taken sick. 

Thomas C. Matthews, testified that he attested the will; 
that when he got to the house, Mr. Gaskill was writing the 
will; when it was prepared, deceased was raised up, and was 
unable to write his name; his wife inquired if it would do 
for him to make his mark, on some hesitation, Mr. Gaskill 
decided that it would, and held deceased’s hand, and assisted 
him to make his mark ; witness took the will when he went 
to sign it, and stepped to the door for the purpose of the light, 
as It was late in the evening, and rather dark in the house, and 
signed the will as a witness; deceased was in his bed in the 
corner of the house; the door-shutter opening back against 
the end or head of the bed; that theshutter of the door, from 
the position of deceased’s head, would have prevented him 
from seeing witness sign the will; deceased was very sick, 
and did not notice any thing that was going on; never spoke 
from the time witness got to his house, except when he was 
raised to execute the will, said, “I cannot” or “I cannot 
write.’ After the will was executed and attested, and wit- 
ness and Mr. Brassell, another witness, were in the act of 
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leaving the house, Mr. Gaskill spoke to deceased, and said, 
“T suppose, brother Duffel, this is your will,’ holding it up 
in his hand; to which deceased replied, “whose? whom 2” 
Witness was of opinion that testator was not of sound and 
disposing mind when he executed the will, or that he knew 
anything that was doing, in relation to his property. 


John C. Brassell, testifies, that he attested the will; he 
was requested to go to the house of testator, by testator’s son ; 
when he got there, Mr. Gaskill was writing the will; testator 
was raised up in bed to sign the will, but was unable te do 
so; Mr. Gaskill, on being asked by testator’s wife, if it 
would do for him to make his mark, stated thatit would, 
and took hold of testator’s hand or the pen, and assisted him to 
make his mark; the witnesses signed the will in the door for 
the benefit of the light, as it was late in the evening and some- 
what dark in the room at the time witnesses were signing ; 
testator was lying on his bed, situated in the corner of the 
house; his head at the end next the corner; the door-shut- 
ter opening back against the head of the bed; it might have 
been possible for testator to have seen the witnesses sign the 
will, but notin his actual position, and without changing his 
position ; that he is of opinion, from the condition of testa- 
tor, that he was not of sound and disposing mind at the 
time he executed the will; that he did not seem to notice 
or know anything that was goingon; did not hear him 
speak during the time the will was preparing, or when it was 
executed. 
Dr. P. H. Brassell, testifies, that he was the physician in 
attendance upon testator during his last sickness; hisdisease 
was pneumonia; testator’s mind at times, during his sick- 
ness, was wandering; visited him in the morning of the 
day the will was executed, and again in the evening of the 
same day, but after the will was made. Testator grew worse 
all the time of his sickness, but was worse on some days than 
others, and was worse on the day he signed the will; had 
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no conversation with him on the eveuing afterthe will was 
executed, except asto his case; his answers to inquiries 
touching his case, were rational; witness is of opinion, from 
his condition, that it is very doubtful whether he was of 
sound and disposing mind on that day; the attack of the dis- 
ease was violent at the start, aud continued with but slight 
intermission till his death, 


Reuben R. Roger, testifies, that he was at the house severa! 
times during the day the will was executed, but was not 
present when the will was made; deceased was very sick on 
that day; did not appear to notice anything that was going 
on during that day; did not have any conversation with 
him on that day, that he recollected of ; had known him be- 
fore that time, during his sickness, to be out of his proper 
mind, from the way he talked; he often spoke disconnected- 
ly and without any meaning or sense; did not believe, from 
the low condition of the testater, that he was of sound and 
disposing mind on the day he executed the will. 


John H. Corley, examined by commission, testifies, that 
he was present on the day the will was executed; the Rev, 
V. A. Gaskill and Mr, Rogers, were present; Rogers, occa- 
sionally; Mr. J. Brassell was present at the execution, to the 
best of witness’ recollection; thinks Mr. Duffell was of sound, 
disposing mind and memory; never heard testator give any 
instructions for writing his will; Mr. Gaskill was writing the 
will when witness went into the room ; saw nothing in testa- 
tor guing to show that he was not of sound and disposing 
mind and memory; in witness’ judgment he was of as sane 
mind as ever before, and my judgment is founded upon the 
attention he gave to the reading of his will and his conver- 
sation. 


John W. Bassett, testifies, thatin the month of July or 
August, 1853, he heard Thomas Duftell speak of making a 
disposition of his property, at which time he said, that he in- 
tended to leave his wife a plenty to support her and her child 
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Nancy Thomas; he did not say who was to have the bal- 
ance of his property; he said that his daughter Rachel 
should have no part of his property, for the reason that she 
had married Jake Brooks contrary to his wishes, and he did 
not intend that Brooks should control any part of his proper- 
ty; knows nothing more. 

Behethalen B. Corley, testifies, that she was intimately 
acquainted with deceased; was present when he made his 
wil; does not recollect the day of the month, but it was 
the third day after he was taken sick; was there from the 
first of his sickness, and waited on him until his death; he 
was in his right mind as wellas he ever was in his life; he 
said that his oldest son had his part, and his daughter, Brooks” 
wife, married against his will, and Brooks had abused him, 
and he neverintended to give her any of his property ; thinks 
his capacity was sufficient to make a will, for while Mr. Gas- 
kill was writing the will, Mr. Duffell told me he had got Mr. 
Gaskill to write his will, for he wanted one written, for if he 
lived it would do no harm, and if he died, he wanted to 
know who got the benefit of his labor. 

Cross-examined—She was present when the will was 
made ; never heard any conversation between Mrs. Duffel! 
and her husband, during his sickness, about his will; neve: 
heard any conversation between Mr, Gaskill and the widow, 
concerning the will; am a sister of the widow of the deceas- 
ed; know of nothing that will benefit Brooks, for I have 
heard deceased say, that he neverintended to give him any- 
thing. 

Dr. George H. Page, testifies, that he was acquainted 
with Thomas Duffell, and attended him, in company with 
Dr. Brassell, in his last sickness; visited him five or six times 
on the 19th, 20th and 21st days of December, 1853, and on 
other days after that time, till after the 25th; stayed from the 
night of the 20th, until in the evening of the 21st; at some times 
he was rational and sometimes he was not; when he was ra- 
tional, he was of sound and disposing mind, and when he was 
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not rational, he was not of sound and disposing mind; thinks 
his mind was in a worse condition on the 21st than at any 
other period of his illness, and was of less disposing mind 
on that day, than at any other time that I visited him. On 
the 19th, he talked rationally, and thinks was of disposing 
mind on that day; had a conversation with him, by the so- 
licitation of his wife,in relation to making his will; this 
was on the 21st December, in the morning; I advised him 
not to make a will which he said he thought was best; left him 
with that understanding between him, his son and wife, and 
think if I had remained, he would not have made a will; 
and think by his not doing what he then wished to do, and 
being so easily changed, that he was not of sound, disposing 
mind on the 21st December, 1853. 


Cross-examined :—Attend on him with Dr. Brassell, during 
his last sickness; visited him from the 19th till after the 25th 
December, 1853; visited him on the 19th, he was very sick; 


his disease was pneumonia; visited him five or six times, 
sometimes as long as twenty-four hours, and never less than 
six hours; had several talks with him; sometimes he was 
rational, and at other times he was not; went to his house 
the evening of the 20th Dec., and left in the evening of the 
21st; he knew his family on that day; his wife and chil- 
dren. 

The testimony being closed, the Court, amongst other 
things, charged the jury, that the object of the law in requir- 
ing the witnesses to sign in the presence of the testator, was 
to prevent the substitution of another instrument in the place 
of the genuine one, and to exclude all doubt as to the identi- 
ty of the testator and witnesses, but if the proximity of the 
witness to the testator is so immediate as to prevent sucha 
fraud, a door-shutter or a bed-curtain intervening the testa- 
tor and the witnesses, at the actual moment of signing by the 
witness, would not, in his opinion, vitiate the will, if all the 
parties were conscious of what was being done. 
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The jury returned a verdict, finding the paper propounded 
to be the last will and testament of Thomas Duffell. 

Caveator moved fora new trial on the following grounds, 
viz: 

ist, Because the verdict of the jury was contrary to the 
evidence. 

2d. Because the verdict was contrary to law. 

3d. Because the Court erred in charging the jury, that the 
object of the law in requiring the witnesses to sign in the 
presence of the testator, was to prevent the substitution of 
another instrument in place of the proper will, but if the 
proximity of the witnesses to the testator is such as to prevent 
such fraud, a door-shutter or window curtain intervening 
the testator and witnesses, would not, in the opinion of the 
Court, vitiate the will. 

The Court overruled the motion for a new trial, and coun- 
sel for caveator excepts. 

Hure & Conner, for plaintiff in error. 


Strong, for defendants in error. 
By the Court——Bennine, J. delivering the opinion. 


We do not see how to distinguish this case from Robinson 
& Wood vs. King and others,6 Ga., 539. In both cases 
the witnesses, when they subscribed the will, were where 
they could not be seen by the testator, a wall intervening in 
that case, a door-shutter in this. 

We think, therefore, that the charge of the Court was 
wrong, and consequently, that there ought to bea new trial. 

It is unnecessary to consider the other grounds of the mo- 
iion for a new trial, they depend upon the evidence. 


Judgment reversed. 
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American Colonization Society vs. Gartrell, adin’r. 
Tae Amezican Cononizarion Society, plaintiff in error, vs. 
Lucius J, Garrrey, adm’r, defendant in error. 


° an ‘ ; > . ‘ . ‘ : 
By its charter, the American Colonization Society is authorized and empowered 


to receive property by bequest or otherwise, and to use or dispose of it, at its 


discretion, * for the purpose of colonizing, with their own conscat, in Afriea, 
the free people of color residing in the United States; and for no other pur: 
pose whatever.” Francis Gideon bequeathed, by his will, to the Society, “ ¢ 
of his slaves, for the purpose of sending them to Liberia, in Africa.” 


Held, Thatthe Society was incompetent to take the property under the 


charter. 

Could the trust be executed by another? Quere. 

Can the American Colonization Socicty maintain a suit in the Courtsof Geor- 
gia? Quere. 


In Equity, in Fulton Superior Court. Decision on demur- 
rer, by Judge But, at chambers, 22d June, 1857. 


This was a bill filed by the American Colonization Socie- 
ty, (incorporated by the Legislature of fhe State of Mary- 
land,) against Lucius J. Gartrell, administrator with the wil! 
annexed, of Francis Gidcon, deceased, late of the county o! 
Fulton. 

The bill states that said Francis, on the 25th day of May 
1853, made and published his last will and testament. 

The bill further states that said testator departed this life 
on or about the day of , 1853, leaving said 
willin full foree and unrevoked, and possessed of a large es- 


, 


tate, both real and personal. 

Thaton the 30th September, 1853, said will was proven, 
and admitted to record, by the Court of Ordinary, and the 
executors therein nominated, Chase and Holbrooks, renoun- 


ced and refused to qualify. Whereupon, Lucius J. Gartreil, 
of said county, the son-in-law of testator, and husband ofthe 
said Louisiana O, Gartrell, was appointed administrator with 
the will annexed, and gave bond, and took the oath required 
by law, to administer the estate according to said will, re- 
serving and excepting the clauses emancipating the slaves, 
and giving them any portion of said estate. 
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The bond executed by said Gartrell, is conditioned to ad- 
minister the estate according to law. 

The bill further charges, that after his appointment and 
yualification as administrator aforesaid, said Gartrell pos- 
sessed himself of the whole estate of the testator, consisting 
of lands, slaves, bank and railroad stocks, bonds, notes, and 
other evidences of debt, household and kitchen furniture, 
ind divers other articles of property, all of the value of about 
seventy thousand dollars, and has ever since received the 
rents and profits thereof, and has paid the legacies given to 
testator’s sister’s children named Everett. 

The bill further states, that since the death of the testator, 
Louisiana QO, Gartrell has de wr ‘d this life, whereby the one- 
third of the residuum of said estate, directed to be vested at 
interest ior her during her life, has vested absolutely in com- 
plainant, as remainder-man, and that all the legacies given 
to complainant, in trust and for the use of said slaves, when 
they shall be delivered over to complainant, and sent to Li- 
beria, are now due and payable, but the said Gartrell claims 


aud holds them as his own, and denies that complainant has 


1, 
iC 

any rig rt to said slaves, or to the legacies bequeathed to them 
th 


or for their use. And complainant, by its agents and attor- 
neys, have applied to said Garirell, and requested him to de- 
‘iver up said slaves to complainant, and to pay over the leg- 
acies aforesaid, which he refuses to do. 

The bill prays that said Gartrell be decreed to deliver to 
complainant, the slaves mentioned in said will, with their 
inerease since the date of said will, ifany, and to account for 
and pay over to complainant, the legacies given for the use 
and benefit of said slaves, when they shall be sent to Africa, 
according to the directions and provisions of said will, &e 

Defendant demurred to this bill. on the following grounds, 
to-wit: 

Ist. Because the Act to incorporate the American Coloni- 
zation Society, under which the complainant is proceeding, 
does not confer the right to bring and maintain this action. 
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2d. Because, by the said Act, a body politic was created 
and declared, under the style of the American Colonization 
Society, and the bequests in the will, are to the “ President 
and Directors, for the time being, of the American Coloniza- 
tion Society. 

3d. Because said will is in contravention of the laws o! 
the State of Georgia, on the subject of manumission, and 
that portion of the will attempting to free testator’s slaves, and 
giving them legacies, is void. 

4th. That, according to the statements of complainant’s 
bill, defendant is expressly exempted from executing the clau- 
ses in said will, giving freedom and legacies to the slaves. 
The bill showing defendant tu be acting under the authority 
of a Court having jurisdiction, he cannot be an executor de 
son tort. 

5th. Defendant denies the right of the complainant, as 
such corporation, to call upon and to require him to de- 
liver up any of the slaves in said will mentioned, and their 
increase, or to come to any account with said complainant, 
touching any of the property of the deceased, mentioned 
said supposed will. 

6th. That there is no equity in said bill. 

The argument in open Court was waived, and counsel sub- 
mitted to the Chancellor written briefs, who, after considera- 
tion, at chambers, pronounced his decree, sustaining the de- 
murrer and dismissing the bill. 

And to this decision counsel for complainant excepts. 


Crark & Lamar; and E. A, Nessir, for plaintiff in error. 


Joun Erskine; and Rost. Toomss, contra. 


By the Court—Lvmpsin J. delivering the opinion. 


We concur in theclear and conclusive opinion of the 
able Judge who decided this case, namely: That the Coloni- 
zation Society is incapable of taking or holding property for 
any purpose inconsistent with, and forbidden by, its charter. 
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It can receive it upon no other trust. That to attempt, in 
this or any other case, to claim it for any other purpose, would 
be a fraud upon thelaw, a fraud upon the donor, a fraud 
upon the heirs, and a fraud upon the slaves themselves. 

By their constitution, the association is empowered to re- 
ceive property by bequest or otherwise: and to use it or dis- 
pose of it at their discretion, “ for the purpose of colonizing, 
with their own consent, in Africa, the free people of color 
residing in the United States, and for no other purpose what- 
soever.’ Now, the will of Francis Gideon, under which the 
complainants sue, bequeaths to the Colonization Society, 
“ for the purpose of sending them to Liberia, in Africa, all 
his slaves, to-wit: &c.” The negroes, then, are given as 
slaves,and not as free persons of color, to be sent, not with, 
but with or without their consent, to Liberia, in Africa, In- 
deed, the testator could only give them as slaves. For, had 
their status been changed by the will, from slavery to free- 
dom, before the gift attached, the will itself would have been 
void by the statutes of 1801 and 1818. Cobb, 983, 989, 

We repeat, then, that the unconditional right to them as 
slaves, could not be vested in the Society, under their Act of 
incorporation; neither could they take and hold them in 
trust, for a purpose not allowed by their charter ; that is, to 
transport them, as slaves, to the colony in Africa, with or 
without their consent. 

I need not cite cases to show that the powers of a corpo- 
ration being limited,a trust beyond those powers cannot be 
executed by the corporation. .#/ortiori, cannot this be done 
when, by the express terms of the charter, the corporation is 
“forbidden to take or use property for any other purpose 
whatsoever, other than that specified in the Act of incorpo- 
ration. 

A person, like a State, may do whatever is not prohibited. 
A corporation, like the confederation of this Union, can do 
only what is expressly allowed by itscharter. It is a lament- 
able fact, however, that while this is true in point of theory, 








SUPREME COURT OF GEORGIA, 


Ameriean Colonization Society vs. Gartrell adm’r. 


oth as it respects corporations and the Federal Government, 


in point of fact, the ereature bound by strict compact has be- 
come more omnipotent than its sovereign author—restrained 
»y no fetters but of its own making. 1 Ves. Sen. 534; 4 
Wheaton, 636; 9 Walls, 551; 6 Connecticut Reports, 304; 
Ang and Ames on corp. 60,86, 139; 2 Kent’s Com. 298, 299; 
: 4 Peters, 152; 2Cranch,127; 15 Johns. 


719 
iws 


1 Kyd. on corp. 
358; 3 Barn. and Cress. 1; 3 Pick. 237; 1 Penn. R. 49; 
12 Mass. 555; 1 Paige, ch. Rep. 214; 8 Johns. 422; 3 
Baule, 170. 

It is argued, that conceding that the trust is not strictly 
within the provisions of the charter, yet, that the Society may 
sarry out the purpose of the testator, without transcending the 
limits of its powers. That it may take slaves out of the State, 
manumit, and then colonize them in Africa. That the will, 
by its own natural operation, ultimately constitutes these 
slaves a class that the Society is expressly permitted to colo- 
nize. That when these slaves are recovered and carried out 
of the State, the trust reposed in the Society is ipso facto exe- 
euted tothe extent of conferring freedom; and thus they be- 
‘ome the free people of color contemplated by the charter. 
Phat the Court should only have considered the capacity of 
the trustee to receive property ; whether he would abuse the 
trust, or would execute it, were questions for the State of 
Maryland, which granted this charter, and not for the Courts 
of Georgia, That neither the heir, nor any private person, 
could contest the rignt of a corporation to take the property, 
and execute the trust; but that this right belongsalone to the 
State, in its sovereign capacity. ; 

These are, in the main, the propositions upon which the 
plaintiff in error relies for a reversal ofthe judgment render- 
ed in the Court below. 

The disposition in the will is a bequest of all the slaves of 
the testator to the society, for the purpose of sending them to 
Africa. How do counsel arrive at the conclusion that so 
soon as these slaves cross the boundary of the State, they be- 
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come ipso facto free, and therefore constitute the identical 
class contemplated by the charter of the Colonization Society? 
I am aware that it is the doctrine laid down in Wade et al. 
vs. American Colonization Society, Smedes and Marshalls 
Reports 697. It is one, however, to which we cannot yield 
our assent. 

That these negroes were slaves in this State, cannot be 
questioned, talk as we may about their inchoate right to free- 
dom. They were slaves before the will of Gideon was exe- 
cuted, They cannot be any thing else, here, afterwards. 
Any attempt made to change their condition here, by deed or 
will, would be nugatory. Being then, bondsmen here, do 
they become freemen when they cross the Savannah river ? 
Do they become so in any State, slave or free, in their ¢ran- 
sit to Africa? Surely not. The Society itself, has no power, 
either by their charter, or by the will, to bestow freedom up- 
on these slaves, in this or any other county, except Africa. 
It is doubtful whether by removing them toa free State, this 
trustee could, by operation of law, enable these slaves to ac- 
quire their freedom. No such power has been delegated to 
the Society to do this; and they would be acting in violation 
of their trust. And I am not prepared to admit that under 
such circumstances, the slaves would acquire a right to their 
freedom. 

But suppose they could, what security is there that the 
trustee would do this? But concede that this might and 
would be done; what certainty is there that the slaves would 
give their consent to go to Africa? And being free, it is in- 
disputable that they could not be transported and colonized 
against their will. At any rate, force could not be employed 
for this purpose by the American Colonization Seciety. The 
basis and apex of this institution, being one of persuasion, 
not of force. So then, it is plain that if the charter itself 
does not enable the Society to send these slaves against their 
wish, to Africa, there is no other way or means by which 
the intention of the testator can be effectuated, through this 

31 
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Society. For the Society to carry them to Africa, the slaves 
must be free and give their consent, as a condition precedent. 
And no sooner do they become free, than as an attribute of 
freedom, they may give or withhold that consent as they see 
fit, And thus slaves that were directed to be colonized in 
Liberia only, and which this Court, neither under the odious 
dotrine of cy pres nor any other principle or practice of the 
Court, would decree their freedom any where else, might ob- 
tain their liberty in Canada, or any free State of the Union, 
or any slave State where domestic manumission is allowed ; 
and neither the Courts of this State or of Maryland, or of any 
other place, at the instance of a private person, or of the sov- 
ereign power itself, could interfere. And this, in our judg- 
ment, destroys the whole fabric of the argument in behalf of 
the plaintiff in error. 

The charter of the Society, then, only authorizing it to hold 
property, to colonize free persons of color, residing in the 
United States, by their own consent, and for no other pur- 
‘pose whatever, and this being a devise not to colonize free 
persons, but to send off slaves, that they might become free,. 
our opinion is that the right set up in this bill, is negatived 
by the express language of the charter. The law of Mary- 
land is the law of this case; and must govern the extent of 
the Society’s right. We cannot give to it any greater power 
than by that law is given to it, The law of Maryland pro- 
hibits it. 8 Gill and Johns, 319. There is not only no pow- 
er for the Society to take a bequest of slaves, to colonize 
them, but it is directly interdicted. The legacy is void, not 
merely for want of power in the corporation to take for such 
a purpose, but also because the charter forbids them from 
holding for any purpose but that specified in it. 

It need not be disputed that where a corporation has ca- 
pacity to take and hold property for itself, it may hold as trus- 
tee, unless restrained, as in this case, to a particular trust, or 
unless it be restrained from holding as trustee at all. And 
this is the extent to which the authorities go, And if cases 
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be found seemingly contradictory, it will be discovered upon 
examination, that in all such, there was nothing prohibitory 
in its character in the charter. If the statute declares that 
the corporation may hold property for a certain specified ob- 
ject and no other, it can, neither in law or equity, hold for 
another such prohibited trust. And if any case can be cited 
contrary to this, as there cannot be, itwould not be law, be- 
cause it is against reason and common sense, of which law 
is said to be the perfection. 

But we forbear to pursue this discussion further. The ob- 
jections to any view of this case which has been presented, 
are manifold and insuperable. The truth is, the testator hav- 
ing mistaken the law as to the powers of the Colonization 
Society, to which he intrusted his slaves, the ingenuity and 
industry of learned counsel, have been taxed in vain to extri- 
cate the bequests of the will from the consequences of this 
misapprehension. In seeking to avoid Scylla they are en- 
gulphed in Charybdis. Jnceidit in Scyllam ubi vult vitare 
Charybdem. 

But it is said that while it may be true that if the trust be 
repugnant to the declared purpose for which the corporation 
was created, that may furnish a good ground why the corpo- 
ration cannot act, still the trust itself will not fail, if other- 
wise unexceptionable, on account of the incapacity of the . 
trustee to act; and that it is only necessary for the proper 
Court to appoint a new trustee, in order to perfect the object 
of the trust, and Sonley vs. The Clockmaker’s Company, 1 
Bro. Ch. Rep. 81, and other precedents in the books sustain 
this position. 

Concede that this is a valid trust, the complainants having, 
as we have shown, no legal or equitable interest, cannot en- 
force its execution. And this is sufficient to defeat this bill. 
The only prayer in the bill is that the defendant, Gartrell, be 
decreed to deliver to complainauts the slaves mentioned in 
said wil], with their increase; and that he account for and 
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pay over to complainants the legacies given for the use and 
beuefit of the said slaves, 

Whether any other party can maintain a bill, is not at 
present, therefore, the question. No point is made as to the 
substitution of another trustee by the pleadings. If the 
complainants cannot maintain the bill, and we are clear 
that they cannot, they must go out of Court, and the same 
rule applies to allthe other bequests in the will, collateral to 
and dependent upon that which we have been considering. 

The bequests to the Colonization Society being void on ac- 
count ofthe incompetency of the legatee to take, we are not 
prepared to admit, that in this case, the trust, if indeed it be 
one, attempted to be created by Gideon, can be executed by 
another. The Colonization Society is unlimited as to dura- 
tion. Itis endowed with the attribute of perpetuity. Apart 
then from its means and facilities to superintend the remov- 
al and settlement of these slaves, and providing for them in 
their new home, no individual could be substituted in its 
place, and clothed with its functions. The testator may not 
have been willing to have placed his slaves in the power, 
custody or control of any other legatee than the very Society 
to which the trust was confided. We almost have the right to 
assume that it was the intention of the testator, that this 
particular trustee, and no other, should execute the trust; 
and we could be strongly inclined to hold that in as much 
as the Society is incapable of acting, that the trust must fail 
altogether. 

That many trusts are valid if executed by the trustee that 
cannot be carried into effect compulsorily I have no doubt. 
So that the question here, isnot merely as to the validity of 
the trust, so far as its objects and aims are concerned, but 
whether it isone which the slaves themselves, or any one in 
their behalf, can compel the administrator of Gideon or his 
heir at law, to execute? Where there is no trustee appoint- 
ed or the appointment is void, and there is a valid trust, the 
heir or executor will be decreed to be a trustee. But does 





ATLANTA, AUGUST TERM, 1857 457 


American Colonization Society vs. Gartrell, adm’r. 








not this apply only to cases where cestui gue trust can sue or 
compel an execution? and will a Court of equity appoint 
trustees except at the suit of those interested as cestui que 
trust? If they cannot maintain a suit, equity cannot enforce 
the trusts. Such was probably the opinion of this Court in 
Hunter, guardian, ete. vs. Bass, ex’or, 18 Ga. Rep. 127. It 
is true that the Court in its decision in that case, say that “if 
the slaves take no rights under the will, then none on be- 
half of the slaves do, or on behalfof the slaves can appear in 
Court on pretense of representing the rights of the slaves.” 
But to hold, that the slaves had no rights, presupposes that 
there had heen a hearing as to their rights, and yet the Court 
below held, and this Court affirmed the judgment, that neither 
the Colonization Society, on its own account ora guardian 
ad litem for the slaves, should be madea party to the litiga- 
tion then pending. Jn Tennessee and some of the other 
States, statutes have been passed to meet this emergency. 
Hence decisions are to be found in the Reports of those States 
contrary to the opinion here expressed, 4 Hump. 208; 2 
Yerger, 123, as to the want of capacity on the part of the 
donees or trustees to maintain a suit to enforce analogous 
trusts. The leading case in 2 Hills Ch. Reports, 305, is an 
authority in favor of the position, that neither the slaves nor 
any person for them can sue. True, the Court in Carolina 
held that where the heirs come into Equity, claiming distri- 
bution, the Court would decree an execution of the will, by 
the executors. But here, neither the heir at law nor the 
representative of the estate is moving. The application pro- 
ceeds from the other side. The two cases relied on in 7 
S. § AZ G., Mr. Justice Clayton from Virginia, namely, 1 
Leigh, 465,and 4 Leigh 252, do not touch the point. 

In Knight, next friend, against Hardeman, et al., ez’rs, 
elc., 17 Ga. Reps., 253, this Court intimated a pretty strong 
opinion against the power of a Court of Equity, to grant com- 
pulsory relief in this case: they say that the jurisdiction of 
chancery is “exceedingly questionable under any circumstan- 
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ces, no such right having been conferred by statute.” That 
the weight of authority preponderates strongly and decided- 
ly against the right of a slave to be acestui que trust, we en- 
tertain not ashadow of doubt, and in this case equity could 
interpose upon no other principle. With these observations, 
we shall dismiss this branch of the case, the consideration of 
which has perhaps been prematurely forced upon the Court, 
by the course taken in the argument. The voluntary per- 
formance of a trust by the heir or legal representative in be- 
half of slaves, is one thing. Its coersive execution by the 
Courts, quite another and a different thing, and it will not do 
to lose sight of this distinction. Nay more, while the Courts 
might decline to interfere, to prevent the execution of such a 
trust, they might consistently and without involving any 
absurdity, refuse to intervene, to compel its execution. 

There is another and a highly important view to take of 
the main question involved in this case,and we approach it 
with agravity commensurate with its magnitude. Is not the 
American Colonization Society outlawed as a suitor from the 
Courts of this State ? 

One of the privileges of a British freeman and an Ameri- 
can citizen is, to bring suits in the Courts of their respective 
countries, upon alllawful contracts under the Constitution of 
the United States, and the citizens of each. State are entitled to 
this privilege in any other State. Buta corporation is not a 
citizen, Bank of the United States vs. Devaux, 5 Cranch, 61, 
and consequently is not embraced within this provision. 

Corporations are not persons, 12 Peters,99, 100. Personal 
rights are original and unlimited, except by -law ; corporate 
franchises are derivitive and specific. 

The right of the corporations of one State to sue in another, 
is now too thoroughly incorporated into our system of juris- 
prudence, to be called in question, This right depends upon 
the comity of States or nations, which means generally 
the right to do all things which belong to the citizens proper, 
of each country, and which they are not precluded from do- 
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ing by some positive law of the State; among these rights is 
the right to sue in their Courts respectively. Mr. Justice 
Story, in his conflict of laws, 37, says that “in the silence of 
any positive rule affirming or denying or restraining the oper- 
ation of foreign laws, Courts of justice presume the tacit 
adoption of them by their own government, unless they are 
repugnant to its policy or prejudicial to its interests.” 

Chief Justice Taney, in delivering the opinion of the 
Court, in the Bank of Augusta vs. Earle, 13 Peters Reports, 
519, adopts with approbation the principle stated as above 
by Judge Story, and proceeds to inquire whether by the 
Courts of nations, foreign corporations are permitted to make 
contracts, and to enforce them abroad, and he says “we can 
perceive no sufficient reason for excluding them, when they 
are not contrary to the known policy of the State or injuri- 
ous to its interests.” 

The only inquiry then, in the present instance is, is it re- 
pugnant to our State policy, and prejudicial to its interests, to 
allow the American Colonization Society, to sue in our 
Courts? And let it be remembered, that itis not the comity 
of the Courts, but the comity of the State which is adminis- 
tered; and ascertained in the same way, and guided by the 
same reasoning, by which all other principles of municipal 
laws are ascertained. See Story’s Conflict of Laws, Supra. 
Guided by this rule, it only remains to inquire, whether any, 
and if so, what has been the action of Georgia, as it respects 
this Society. 

This society was organized with the approbation and un- 
der the patronage in part, of the wisest and best men in the 
South from Maryland to Louisiana, including the most dis- 
tinguished and patriotic citizens that Georgia has ever called 
her sons. Hence in 1817, by an Act of the Legislature, the 
Governor of the State was directed to deliver to the Coloni- 
zation Society, Africans illegally imported into the State, and 
“to aid in promoting the benevolent views of said society, 
in such manner as he may deem expedient.” (Cobd 989.) 
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And by a resolution, again in 1820, certain Africans illegally 
imported were offered to this society. (See resolutions of 
1820, Vol. IV. p. 5, of resolutions. 

I shall be pardoned a moment’s digression here. It has 
been suggested, that not only is the language of the Act of 
1818, sufficiently broad to extend to extra territorial as well 
as domestic manumission ; but that soapplying it, and thus 
cutting off foreign emancipation, is the most effectual meth- 
od of preventing the increase of free persons of color within 
this State, the great end for which the Act of 1818, was pass- 
ed. For, say the advocates of this construction: send them 
out of the State, and give them their freedom and they may 
return; whereas, by refusing to free them altogether here, 
or anywhere else, aud the mischief is extirpated entirely. 

In the first place, I sav it respectfully, but with confidence, 
that the words of the statute themselves, carefully examined, 
negative the idea, that they do or can apply to manumission 
abroad. But suppose they would admit of this interpreta- 
tion, would the Courts be justifiable in the face of the known 
meaning and intention of the Legislature, so to construe 
them? And does not the action of the Legislature to which 
I have referred, which took place immediately before and af- 
ter the Act of 1818, to say nothing of the history of the 
times and of cotemporaneous interpretation, show conclu- 
sively, that such a construction is doing manifest wrong and 
violence to the will and purpose of the Legislature ? 

Mr. Devarris in his treatise upon statutes, (chapters ix. and 
x.) lays down as a lex legum, a universal maxim, that in alk 
cases, the design ané intent of the law-maker, when it can 
be indisputably ascertained, shad/ prevail. Referring to the 
state of public opinion in Georgia, in 1818, respecting for- 
eign manumission as reflected in the light of the legislation 
which I have cited, will any one venture the assertion, that 
the Act of 1818, was intended to prohibit colonization in Af- 
rica? That in so holding, he is giving a true exposition of 
the statute? That such was its object? That he is execu- 
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ting it according to its meaning? And who has the right to 
do otherwise? Whatever may be his personal views as to 
the policy or expediency of such a construction? Lord 
Mansfield who was never suspected of being over timid, 
declared in the case Hay vs. Edie, (1. S. R. 313,) that he 
would not take upon himself such authority. Resuming 
then the line of my investigation, I remark, that the next 
action on the part of this State, concerning the society was 
in 1827, at which time the public mind had been roused from 
almost fatal sleep, to a proper consideration of the institution 
of slavery, and the dangers which beset it. It grew out of 
the question as to the right and propriety of the Congress of 
the United States’ appropriating money from the public trea- 
sury, in aid of the Colonization Society. The measure was 
fully discussed; and it resulted in the adoption by the Legis- 
lature of a very able report and resolutions, condemnatory of 
the project. 

The General Assembly speaking in behalf of the people 
of Georgia, say “they knew and strongly feel the advanta- 
ges of the Federal Union; as members ‘of the Union, they 
are proud of its greatness; as children born under the Union, 
they will ever defend it from foes, internal as well as exter- 
nal; but they cannot and will not, even in the preservation 
of that Union, permit their rights to be assailed; they will 
not permit their property to be rendered worthless; they will 
not permit their wives and their children to be driven as 
wander-rs into strange lands; they will not permit their 
country to be made waste and desolate, by those who come 
among us under the cloak of a time-serving and hypocritical 
benevolence.” 

At the first establishment of the colonization society, what- 
ever may have been intended or avowed as its object, your 
committee believe that they can say with truth, that the gen- 
eral impression in the Southern States, as to that object, was, 
that it was limited to the removal beyond the United States, 
of the ¢hen free people of color and their descendants, and 
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none others. Under this impression, it at once received the 
sanction and countenance of many of the humane, the wise 
and the patriotic among us. Auxiliary societies were form- 
ed in our own State; and the numbers, the influence and 
the 1esources of the society, were daily increased. It is now 
ascertained that this impression was false, and its officers, 
and, your committee believe, the society itself, now boldly and 
fearlessly avow, that its object is and ever has been, to re- 
move the whole colored population of the Union to another 
land; and to effect this object, so wild, fanatical, and de- 
structive in itself, they ask,that the general fund to which 
the slave-holding States have so largely contributed, should 
be appropriated for a purpose so especially ruinous to the 
prosperity, importance and political strength of the South- 
em States.” (Dawson’s Compilation, p. 84 of the Resolu- 
tions.) 

Again, in 1828, the Legislature having under consideration 
a resolution from the State of Ohio, say: “ These States 
must view with jealousy and distrust, all associations having 
for their object the abolition of slavery. The principles pro- 
pagated by the enthusiastic devotees of this project are calcu- 
lated to have the most pernicious effects ; exciting false hopes 
of liberty; producing discontent and dissatisfaction in the 
mind of the otherwise happy and contented slave; and a 
restlessness for emancipation, when the actual state of things 
forbids the possibility of it at present. The Colonization So- 
ciety is considered by your committee as one of a dangerous 
character in this respect. Its schemes of colonization are 
vain and visionary. ‘!ts professed objects never can be ac- 
complished. They are wholly impracticable. This institu- 
tion, therefore, should not, in the opinion of your committee, 
receive the support, countenance or patronage of Congress. 
And not being a matter of national interest, the goverment 
has no right to take it under its protection, or make appropri- 
ations for its support.” Dawson’s Compilation, p. 116, of 
the Resolutions. 
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Finally, in 1829, the Legislature having under considera- 
tion resolutions from the States of Louisiana and Mississippi, 
say: “The people of the slaveholding States cannot but be 
aware that there is in the other States an influence already 
great, and daily increasing, composed of various materials, 
but bound together by a common feeling, which has for its 
object, and even now, seriously threatens, not only to destroy 
the prosperity of the southern slaveholding States, by subject- 
ing them to tribute, but to prostrate their political strength 
and to deprive them of inestimable privileges now secured to 
them by the Federal Constitution. In evidence of the exis- 
tence and power and operation of this influence, your com- 
mittee will, without going into detail, refer to the late Tariff 
Acts; the various amendments proposed to the Constitution, 
in different quarters, with a view to the abolition of slavery ; 
the open and daring operations of abolition societies; and 
the more secret and disguised but dangerous movements of 
the Colonization Society; the effects already produced in 
Maryland; and the desperate struggle now in eventful pro- 
gress in the State of Virginia.” Dawson’s Compilation, p. 
139, 140, of the Resolutions. 

Can there be a doubt but that the State of Georgia views 
the aims and objects of the American Colonization Society, 
in the language of Mr. Justice Story and Chief Justice Taney, 
as “contrary to the known policy and prejudicial to her in- 
terests?” Ifso, the comity of the State does not extend to 
such a corporation. Otherwise, where will you stop? 
Would a suit at the instance of the Emigrant Aid Society of 
Massachusetts or the numerous abolition societies in that and 
other northern States, be tolerated in our Courts? Most as- 
suredly not. And yet our people have spoken out, through 
their Representatives, with equal clearness and emphatic dis- 
approbation against the American Colonization Society, as 


against any other association. 
Grant that their fears are groundless, and that no evils are 
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to be apprehended from permitting this Society to come into 
our Courts of Justice, and to litigate concerning the right of 
our slaves to their freedom; has not the State the right to set- 
tle this matter for itself? and to speak authoritatively to her 
Courts as to what does or does not come in conflict and col- 
lision with the great principles of public policy? And that 
too, upon a principle that partakes more of a political than a 
judicial aspect? 

I was once, in common with the great body of my fellow 
citizens of the South, the friend and patron of this enterprise. 
I now regard it as a failure, if not something worse ; as I do 
every effort that has been made, for the abolition of negro 
slavery, at home or abroad. Liberia was formed of emanci- 
pated slaves, many of them partially trained and prepared 
for the change, and sent thousands of miles from all contact 
with the superior race; and given a home ina country where 
their ancestors were natives, and supposed to be suited to 
their physical condition. Arrived there, they have been for 
a number of years in a state of pupilage to the Colonization 
Society, in order that they might learn “to walk alone and 
by themselves.” And at the end of a half a century what 
do we see? A few thousand thriftless, lazy semi-savages, dy- 
ing of famine, because they will not work! To inculcate 
care and industry upon the descendants of Ham, is to preach 
to the idle winds. To be the “servant of servants” is the ju- 
dicial curse pronounced upon their race. And this Divine 
decree is unreversible. It will run on parallel with time it- 
self. And heaven and earth shall sooner pass away, than 
one jot or tittle of it shall abate. Under the superior race 
and no where else, do they attain to the highest degree of 
civilization; and any experiment, whether made in the Bri- 
tish West India Islands, the coast of Africa, or elsewhere, will 
demonstate that it is a vain thing for fanaticism, a false phi- 
lanthropy, or anything else, to fight against the Almighty. 
His ways are higher than ours; and humble submission is 
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our best wisdom, as well as our first duty! Let our women 
and old men, and. persons of weak and infirm minds, be dis- 
abused of the false and unfounded notion that slavery is sin- 
ful, and that they will peril their souls if they do not disin- 
herit their offspring by emancipating their slaves! 


Judgment affirmed. 











